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Mr. Long nominated A. Perry Amaker, of Leon, as a candidate

for the otfice of Assistant Secretary of the Senate.

For Amaker the vote was, Mr. President, Messrs. Bird, me:on,;s

Cime, -Bppes, Hawes, Long, Myrick, Perry, Smith and Tracy—11.

A. P. Amaker was declared duly elected Assistant Sscretary, and, :

on molion, the oath of office was administered to him hy the Hon.
T. J. Eppes, a Noary Public.

Oa motion, the Senate proceeded to the election of Sergeant-at-

A|m~=
. Long nominated Mr. Carman, of Waknlla county.
Ml Brinson nominated Mr. Patterson, of Gadsden county.

For Carman the vote was, Mr. Pnealdent Messrs. Bird, Cone,.

Hawes, Long, Perry, Smith and Tracy—S8.
For Plllela()l\, Messrs. Brinason, Eppes and Myrick-—3.

Mr. Carman was declaved duly elected Sergeant.at-Arms, and °

the omh of office administered to him by Hon. 'I. J. Eppes, a No-
tary Pablic.

On motion of Mr. Long, the Senate next proceeded to the elec-
“tion of Engrassing Clerk, vacated by the absence of Benjamin F.
Parker, which motion, after discussion, was withdrawn for the pres-
cnt,

Mr. Hawes gave notice that he would, on some future day, ask
lrave to mnoduce a Bill, to be entitled an Act in relation to a road
tax in Putnam County.

Mr. Myrick gave notice that he would, on some future day, ask
leave to introduce a Bill to establish Sale Days monthly in this State, .

and for other purposes.

On motion, the Senate took a recess of 30 minutes.

The Senate resumed its session, and on motion adjourned until to-
morrow 10 o’clock A, M.

WEDNESDAY, Nov. 28, 1855.

The Senate met pursuant to adjournment.

Rev. Mr. Turner officiated as Chaplain.

Oa motion of Mr. Tracy, the reading of the journal of yesterday
was omitted®

A commitiee from the House of Representaives consisting of
Messrs. Parsons, Galbraith and Penn, informed the Senate” that lhe
House was organized and ready to p.oceed to business.

Mr. Long, moved to amend the journal of yesterday, which was
done.

On motion of Mr. Long, a committee of three, consisting of Messrs.
Long, Tracy and Hopkins, was appointed to inform the House of
Representatives, that the Senate was organized, and ready to pro_

ceed to husiness.
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Mr. Hawes gave notice, that, on some future day, he would ask
feave to introduce a Bill to be entltled an Act, in relation to certain
élection precincts in Putnam County.
-, Mr. Brinson gave notice, that, he would on some future day; ask

“ieave to introduce a Bill for the division of Madison County, and for
- other purposes.

The committee appointed to inform the House of Representatives,
that the Senale was ready to proceed to husiness, returned and re-

. ported that duty discharged.

~ On motion, a committee of three, consisting of Messrs. Long,
Eppes and Cone, was appointed to 1ct with a =|rmla. committee on
the part of the House, to inform his Excellency the Governor, that

" the General Assembly was now organized and ready to receive any
" communication he might be pleased to make.

¢ Mr. Perry gave nolice, that, he would on some future day, ask
leave to introduce a Bill to be entitled an Act for the drainage of

Lake Orange, and for other purposes.

The commiitee appointed to wait upon his Excellency the Gov-
ernor, returned and reported the duty assigned them discharged, and

- that the Governor would send in bis commurications immediately.

Mr. Eppes presented the memorial of citizens of Apalachicola

which was read.
On motion, *he role was waived, and Mr. Eppes allowed to in-

. troduce without prevnous notice a Bill to be entitled an Act to amena

an Act incorporating the City of Apalachicola, approved January

E 22d, A. D. 1851, which was placed among the orders of the day.

The memorial of certain citizens of this State relative to the em-

‘ ployment of a Chaplain by the Senate, was xecelved and read, and

- on motion, ordered to be laid upon the table.

The following Message from the Governor, was 1ecelved and

 read :




GOVERNOR'S MESSAGH.

Exgcurive CHAMBER,
Tarranassre, November 26, 1855.

Fellow Citizens of the Senate and
House of Eepresentatives:

It gives me pleasure again to welcome you to the seat of
Government, and to be able, most sincerely, to congratu.
late you upon the favorable circumstances under which
you re-assemble. Our people have been blessed with a
good degree of health—the earth has yielded an abundant
harvest, and onr commonwealth has probably never been
in a more comfortable and prosperous condition.

I am charged by the Constitution with the duty of giv-
ing tothe General Assembly information, from time to

time, of the state of the Government, and to recommend to

their consideration such measures as I may deem expe-
dient. The present being an adjourned session, and hav-
ingatits commencement subwmitted my views very fully up-
on most of the measures deemed important, I shall add but
little, and in discharge of the duty assigned e, beg leave
to call your attention to the communication then submit-
ted, for such additional information-as you may desire.

OFFICIAL. REPORTS.

The absence of the Comptroller of Public Accounts at
the beginning of the session, and his unfortunate detention
prevented me then from presenting his reports for the fis-
cal years 1853 and 1854. These are now supplied, and to-

”

gether with his report for the fiscal year1855, are herewith

‘ . submitted. A reference to the report for the last fiscal

year will show that the receipts of the Treasury, exclusive
of the sum of three hundred dollars loaned by the School
Fund to the Contingent Fund, amount to sixty-eight thou-
sand three hundred and sixty-four 50-100 (68,364 50-100)
dollars, and that the warrants issued during the same
period, amount to eighty-five thousand three hundred and
sixty-five 19-000 (85,365 19-100) dollars. Thus showing a

_deficiency in the revenne of seventeen thousand and
68-100 (17,000 69-100) dollars. '

You are respectfully referred to the report of the Treas-
arer for a fall statement of the transactions of his office em-

‘bracing the School Fund, Seminary Fund, and the Inter-

nal Improvement Fund, so far as they have passed into

-his hands as State Treasurer. This account, so far as these

funds are concerned, should be taken in connection with
that of the State Register. Such is the law under which

. sales of our publiclands are effected, collections made and

the money invested, that no single account exhibits a full
and perfect statement of the condition of the fund, and I

" respectfully renew the recommendation made in my last
“ message, that the law be modified.

I invite your attention to the report of the Register of

_ Public Lands herewith submitted, for all necessary infor-

mation on the subject of the Seminary and Common School
interests of the State, and ask for his suggestions your care
ful consideration.

The report of the Secretary of State on the {ensus re-
turns, will show a gratifying increase in our population
and wealth, since the last enumeration of inhabitants was
made. It is herewith submitted.

The accompanying report from the State Engineer and
Geologist, will place you in possession of the transactions
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of that officer for the pb.st year, and your attention is call-
ed to its suggestions.

STATE DEBT.

The people will never complain of taxation ag long as
their public servants can show that the amounnts collected

are necessary to defray the legitimate expenses of their
State Government ; but these expenses they desire to pay
annually. They want to know by the demand made upon
them, whether their Government has been economically,

or extravagantly administered, and will complain whenas-
sessed to pay a heavy annual interest upon a State debt,
for money raised by loans, which shonld have been raised
by taxation. The tendency under our State Government
has been, I think, to touch too cautiously the taxing pow-
er, and to rely too much upon loans to supply our deficien-
eles.  This may be seen by reference to the following ta-

Revenue eollected, Warrapts issued,

For the fiscal year, ending 31st Oct,, 1846, , . $27,597 28...... $56,009 57
G “ « “ 1847,.... 46,357 60...... 52,787 46
i« “ 1848,.... 56,832 72...... ' 54,913 81
“ “ 1849,.... 58,638 11...... 55,807 79
« “ 1850,.... 46,019 84...... 38,659 33
“ “ 1851,.... 54,141 10...... 617,187 13
“ “ « 1852,.... 55,619 63...... 55,284 49
« B “ « 1858,.... 57,978 36...... 108,607 88
“ “ u « 1854,.... 62,801 51...... 53,417 13
« “ “ “ 1853,.... 68,365 19...... 85,365 19
$535,711,84 $627,890,38

This st®ws a deficiency of Revenue for the ten years,
of ninety-two thousand one hundred and seventy-nine 04-100
(92,179 04-100) dollars, or equal to an average deficiency
of over nine thousand dollars per annum. To supply this,
loans have been resorted to by special Acts and under the
law authorizing the Comptroller to invest the School, Sem-
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inary, and Internal Improvement funds in the stocks
this and other States.” These loans have been as follows: .

January 24, 1851, Borrowed of Scheol Fund $25.ogo gg Intel;est dv‘ale $?,ggg— gg
1 8,1852, %  TIn Im. 2 5,000 ¢ ;

ﬁ;g 17,1842, <«  Sem’y. “ 4,500 00 “« o« 846 87

Feby. 17,1358, ¢ TIn.Im. « 10000 00 « « 1,706 01
«” 17,1853, %  School ¢ 10,000 00  « « 1708 01

Deo. 22,1863, <« InIm. “ 15000 00 * « 171685

$69,500 00 $16,678 17

The loans amount to sixty-nine thousand five hundred
($69,500) dollars, and the interest due upon them, on the
first day ot the present month,amounted to sixteen thousand

i - five hundred and seventy-eight 77-100 (16,578 77-100) dol-

lars. Add to these amounts, twenty-two thousand, six

“hundred and seventy-nine 04-100 (22,679 04-100) dollars,

being the difference between the aggregate deficiency and
the amount of loans made, and which is necessarily out-
standing in the shape of Treasury certificates and Corap-

_troller’s warrants, and it makes the aggregate indebtedness

DO
one hundred and eight thousand seven hundred and fifty

- seven 81-100 (108,757 81-100) dollars. -

Nor is this the only debt due by the State. There was
an Act approved January 7, 1853, entitled “ An Act to
provide for the payment of Captain Sparkman’s, Parker’s
dnd other Volunteer Companies for services in the year
1849.” TUnder the requirements of this Act, there was
State Scrip signed by the Comptroller and Governor, pay-
able in two, three and five years, with interest at the rate
of six per cent. per annum, and issued, amounting to sixty-
four thousand three hundred and sixty-one 90-100 (64,361 -

90-100) dolars,.. ........................ ... $64,361 90
Interest upon this sum to November ¢
1, 1855, being an average of 2 years,
3 months and 6 days,................... $8,753 21

$73,115 11
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"~ This amount added to the deficiences a8 shown by the

Comptroller’s reports, makes up a State debt of one hun-
dred and eighty-one thousand eight hundred and seventy-

two 92-100 (181,872 62-100) dollars. About one hundred
and sixty thousand dollars of this amount is bearing inter-
est and adds annually to the debt nearly ten thousand
dollars. It is true that a majority of this debt was contrac-
ted for the protection of our frontier inhabitants against
Indian depredations; a protection which the General Gov-

ernment was bound to give them, and which consideration - v

~ ing now to the sum of thirty-four thousand four hundred

should have induced the return of the money. Of such
return, however, there is no immediate prospect, and the
State, having assumed the obligations, paid one class of
them and required her Governor and Comptroller, by law,
to sign and issue State Scrip, bearing interest in payment
of the other class, cannot, consistently with honor and good

faith. refuse to provide for the payment of principal and . § = - - :

inter,est of the sI():rip now due, ané) er the rede{n)aptiox]i ofthe . { . be noeded at an early day, and I therefore recommend that
balance as it becomes due. The interest upon the amount ‘
of scrip now due, was, on the first of the present month, a P
little less than three thousand dollars, and for this and the ¥
interest to fall due in July next, amounting to nearly four §.
thousand dollars more, I respectfully recommend an ap- '} .
propriation. For the principal now due and to become °
due in July next,amounting to forty-two thousand nine -

hundred and seven 92-100 dollars, I respectfully recom-

mend that the Governor and Comptroller be required to .

issue State Bonds, with interest at the rate of six pér cent,
payable semi-annually at the Treasury, and having two,
four and six years to run.

aum of the principal.

And with a view to the extin- .
guishment of the whole debt, Irespectfully recommend the = §
establishment of a sinking fund, sufficient to meet the semi-  } '
annual interest, and at least ten thousand dollars peran- = § '

211

So far as the principal of the debt due to the School and
Seminary Funds, amountingto thirty-nine thousand five
“hundred dollars, is concerned, there is no necessity for a
payment at present. The interest due upon these funds,
however, should be paid. This is all that under the grants,
. :can be applied to the cause of education, and there could
- be no justification for the State, who is the trustee, should

" . she undertake to apply these funds to herown use and fail

to provide promptly for the semi-annual interest. The

interest now due on them amounts to twelve thousand and

eighty-seven 71-100 (12,087 71-100) dollars, and to that ex-
tent I respectfully recommend an appropriation and the
: necessary provision for raising the money.

The debt due to the Internal Improvement fand, amount- 7
- and ninety-one 06-100 (34,491 06-100) dollars, will, T hope,

_ the Comp.troller be authorized to borrow from the Schoo]
* and Seminary Funds, as collections may be made, the

: .- amount necessary to discharge this debt, and pay the same
o to the Treasurer of the Board of Internal Improvements.

TAXATION.

Taxes are paid by the people cheerfully, because the

; - raoney raised is necessary for the support ofa government
" .. which gunarantees to every citizen the protection of life,
L liberty and property. These being the purposes and ob-
. jects of free Government, the question naturally arises, in
what proportion should each citizen contribute to its sup-

. port? The answer should be, according to the protection

- ‘which he receives! Now so far as the Government pro-
. tects the life and liberty of its citizens, their contribution

- .should be the same, because each man receives the same
measure of protection; and for this a capitation tax is lev-
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ied. So far as the protection of property is concerned;

every man should pay exactly in proportion to the amount -

of property which he has protected. Every man in our

country has a right to invest his money in what he pleas- - ’

es; one man may invest in land, another in horses ; one in
slaves and another in furniture ; each consclts his own in-
terest or fancy in the investment. The Government gives
to each exactly the same measure of protection,” and there
is in my judgement no good reason why one of these should
be required to pay and another be exempted, and yet un-

der our present revenue law such is the case. . I charged

the census takers with the duty of obtainiug the valnation
of slaves, lands, buildings not embraced in"Towns or Vil-

las, household and kitchen farniture and horses, mules and -

plantation outfits. These as reported amount to forty-

' nine million five hundred and twenty one thousand and

twenty one (49,521,021) dollars. Add to this sum the assess-
ments made by the Tax Collectors on Town lots, stock in

trade, pleasure carriages, saw mills, money at interest and -

cattle, and it will show that the aggregate private proper-
ty of the State is not less than fifty five million (55,000,000)

dollars. A tax on this amount, at twenty two cents upon -

the hundred dollars, as is now levied upou Town property,
saw mills, money at interest, &c., would yield a gross rev-
enue of one hundred and twenty one thousand dollars, and
yet we are collecting but little over one halfof that amount.
This is easily accounted for. A large proportion of the prop-
erty of the State is now taxed upon a supposed valuation
which is but little over one half of its real value, while an-
other portion, amounting to about nine million dollars, is
not taxed at all. This nine million is composed of horses,
mules and plantation outfit, buildings in the country and
farnitare. All of these, of great value, are owned by the
wealthy, who, we are bound to presume, desire no special

‘!.'

is

_ exemptions, and if they do, are not entitled ‘to thé_tm.—*"
- Referring you to my former communication fora dlSC'US‘
*sion of the unconstitutional character and unequal bearing
- of our present -revenue system, I now respectfully re-

commend an ad walorem Tax, and that no return shall be
received . except npon oath or- affirmation, and no tax col-
lector settled with, until he makes oath or affirmation that
he has complied with the law in this respect, with such
other safe guards as the wisdom of the ‘General Assembly
may provide. ,
. INDIANS.

In my former Communication I expressed my views fully
in regard to the Indians still remaining in our State.—
Nothing has since occurred to change the opinions I then
entertained, and it is only necessary for me to refer you to
that Communication. There have been no depredations
on the frontier reported to me since your adjournment, and
the forces stationed by the Government on the border of,
and in the Indian Country, has been sufficient to preserve
order.

1 have received a Communication from Samuel S, Ham-
ilton, President of the Indian Emigrating Society of the
Creck Nation, proposing to enter into a Contract for the
removal of the Indians from the State. I havemadeno
reply, preferring.to lay the matter before the General As-
sembly. The letter is herewith communicated.

INTERNAL IMPROVEMENTS.

The Act to provide for, and encourage & liberal System
of Internal Improvement, approved on the 6th Janunary
Jast, has inangurated a new era inour State. The letha_rgy
of former years has given place to energy and enterprize.
Underits enconragements, the Central, Atlantic and Gulf
Rail Road Company have rurveyed and located the Road
from Jacksonville to Alligator, a distance of sixty miles,
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and have advertised-for proposals for its construction. -
The Pensacola and Georgia Company have surveyed and

located their line of Road from Alligator westward as far: ' .
as Tallahassee, and have advertised for proposals forits - #%
construction. There are also enconraging, and I think reli- - J&
able assurances from the west, that as soon as the partnow ," #&
located is placed under contract, and a connexion with ~

the Atlantic rendered reasonab]y certain, there will bea

movement made in that direction which will hardly fail at s
an early day to place our Atlantic ports in connextion with -
the beautiful bays of St. Andrews and Pensacola. The

Florida Road has been located from Fernandina to Cedar
Key, and the whole line placed under contract. The Tal-
lahassee and St. Marks Road has been nearly re-graded,
the cross ties furnished, the iron purchased, a part deliver-
ed, and the balance expected daily. These are the results
of about ten months of active effort, and furnish a happy

assurance that our great system of Roads can, and will be

completed at no distant day.

Each of the companies above named, have, since . >_
your adjournment, had the aid of practical and intelligent - ¥&
Engineers ; and experience, it is said, has shown thatsome .

of the details embraced in the general bill may be repealed
or modified with great advantage to the Stockholders, and
withount detriment to the Internal Improvement Fund.—
These modifications will probably be asked by the compa-

nies interested, and so far as they may be made, without E |
impairing the security of the fund or encroaching npon . %
vested rights, and are calculated to facilitate the construc.

tion of the Roads, I shall take great pleasure in co-operating
with the General Assembly.

CHARTERS.

The Southern or Peninsula Road, extending to Tampa
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X Bay, and which I regard as a most important part of the
» gystem, has been retarded in consequence of the failure to
. procure the necessary amendment to the charter of the

Florida Road, at your regular session. This, to me, has been’

" a matter of deep regret; and I cannot too earnestly urge
_upon the General Assembly the importance of granting a
" liberal charter for the construction of that important link

in the chain of our great State enterprize.

The Pensacola and Georgia Road, I understand, was also
an applicant for important amendments to its charter,

" That application, like the one for Tampa, failed, and the

failure has, I understand, resulted in some embarrassments
to the company. It is nottoo late, however, to make the
necessary amendments, and I respectfully recommend that
the General Assembly grant such charters and make such
amendments to existing charters, as may be necessary to

. carry out and perfect the State system as inaugurated by the
*  general Dbill approved January 6th, 1855. 'While I would

thus earnestly recommend great liberality in granting, a-
mending,or modifying charters of companies whichhave un-
dertaken, or which may undertake the construction of any
-part of the great lines of Rail Road embraced in the State
System, I would, with even greater earnestness, urge the
" General Assembly to protect the system by refusing to grant
charters calculated to allow rival enterprizes from neigh-
boring States to connect with the Gulf through our terri-
tory on such terms as to secure advantages over our own
Roads. Such grants would be hazardous to the State fund,
and illiberal to our own citizens who have embarked in the
construction of our State system.
Tn this connection, I would respectfully call the atten-
tion of the General -Assemby to the bill entitled “ An Act
incorporating the Florida and Macon Rail Road Company,”

- which passed both Houses prior to your adjournment, and
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which under a high seuse of my official daty I was com-
pelled to return, without my approval, to the House in

which it originated. ThisDbill, with my objections, was laid-

upon the table, and will properly comeup for consideration

at an early day. I beg leave to state -that reflection has- |
only confirmed me in the opinion I then expressed of.its . §

unconstitutional character, and of the destructive influen-

ces which its passage wonld be calculated to exert over our o
State System. To the objectiobs I then nrged, I would beg
leave now to add another.” It is, that the Corporators are "
strangers to ‘us and to our State, and not presumed to feel
special interest in onr success except to the extent that -
it could be made beneficial to them. On this subject, our .. i

neighboring State, Georgia, farnishes us a warning and a

probable illnstration, in heér Brunswickenterprize. Let us: ]

profit by her esperience.

AMENDMENTS OF THE CONSTITUTION.

The 3d Section of the 6th Article of the Constitution pro.

vides that “ No President, Director, Cashier, or other offi-
cer of any Banking Company in'this State, shall be eligible
to the office of Governor, Senator or Representative to the
General Assembly of this State, so long as he shall be such
President, Director, Cashier, or other officer, nor until the

lapse of twelve months from the time at which he shall -

have ceased to be such President, Director, Cashier or eth-
er officer.”

‘When our Constitution was adopted, we had in existence -

several large Banking institutions, which, it was feared by
some, would exercise a controlling influence over our State
legislation. These institutions have failed, and are in ex-
istence only for the purpose of winding up'their affairs with
as little loss as possible. Their influence is gone, and no
one now apprehends danger from them or their officers.

The time is approaching when we shall be called upon
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to settle definitely the question, whether we will continue

~to use the paper currency of our neighboring States in all

our commercial transactions, or whether we will make a

~ currency of our own. The latter policy will ultimately be-
" adopted ; probably mnot, however, for some years yet.—
. Bhould the State ever charter a Bank, every citizen would
* be interested in its being a solvent and prudently managed

institution. To guarantee this, it would be desirable to

~place in its direction our best and most practical men.—
- But Bank Directors receive no compensation for their ser-
* vices, and who, except the reckless speculator or the man
.. who desires to borrow more than his due proportion of the
. money, would consent to be a Director for nothing, when,
by accepting the office, he would disfranchise himself as a
- . citizen? Men of character, talents and independence, would

hesitate thus to surrender their equality for the purpose of

. protecting the interest of those who put them under such
. unnecessary proscription.

‘The 8th Section of the 6th Article provides that * no
Governor, Justice of the Supreme Court, Chancellor or

~Judge of this State, shall be eligible toelection or appoint-
"ment to any other or different, station office, or post of

honor or emolument under this State, or to the station of

-Senator or Representativein Congress of the United States,
“until one year afterhe shall have ceased to be such Govern-

or, Justice, Chancellor, or Judge.”

These are officers elected by the people, and are pre-
sumed to possess at the time of their election a good degree
of the confidence of their fellow citizens. Now, unless

* there is something demoralizing in these high positions, I

can see no good reason why they should be ineligible to

other offices until after they had received a year’s puri-

fication. Where should we more naturally look for a Gov-

ernor than to a venerable Justice of the Supreme Court,
! 3




18

who had devoted his lifc to the best, interests of the State, B
and who, full of years and full of hon01s, felt that the po-
sition was overtasking his physical energies? Or where . 8
would we so naturally look for Justices of our Supreme
Court, or for Chancellors when that Court-is established,

as to the Judges of our Circuit Courts ¢ But these are all

ineligible. Instead of transferring our Circuit Court Judges, -

as they become veuerable in years and profound in learn-
ing, to the appellate Court bench, to establish the laws of the
State and give to our reports a proud position among those

of our sister States, we shall continue our legal learning,

upon the Circuit Court benches, and place our young and

untried lawyers upon the bench of the Supreme Court, to |

review and set aside the decisions of age and experience.

This I am sure should be reversed, and it can only be done *

by repealing or amending the section.

The 10th section of the 6th Article provides that “no |
minister of the gospel shall be eligible to the office of Gov- -

ernor, Senator or member of the House of Representatives
of this State.” :

Ministers of the gospel are not often disposed to enga.ge“ :
in political life, but there is, I think, no good reason why ,_.‘_,1 :

they should be Constitutionally prohibited. I have never
been able to sympathize with that species of intolerance
that would exclude a man from office on account of his re-
ligion, and especially for having too much of it. These
sections are all proscriptive, anti-Republican and unneees-
sary, and I respectfully renew the recommendation made

at the opening of the session, that the General Assembly -

take the necessary measures to place the question of their
repeal before the qualified voters.

In my former communication, I recommended a return
to annual sessions of the General Assembly. I was then
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| under the impression that the interest of tlic State wonld

be promoted by such return. I am still under that imn-

~pression, and respectfully recommend that the question of
. 'achange in- that provision be submitted to the people at
" .the next election.

BOUNDARY LINE.

The suit pénding in the Supreme Court of the United
States, for the settlement of the question of boundary be-

.tween this State and Georgia, has not been decided, and
- believing that with the information elicited by the Com-
- mission of last year, this unpleasant controversy mav
_ be settled without the interposition of a judgment of the
. Court, I have suggested to his Excellency, Gov. Johnson,
_the propriety of continuing the cause, by consent of parties,
‘with a view to procure from the Legislatures of the two
- States, anthority to negotiate a settlement. To this pro-
. position he readily assented, and the cause will be contin-
.- med at the December term of the Court. I respectfully

- request of the General Assembly the appointment of a
. -special Commissioner, or that it confer upon the executive

special authority to negotiate a settlement. *

SWAMP AND OVERFLOWED LANDS.

The State’s agents have been dilligently employed in

-perfecting the selections of the swamp and overflowed

lands granted by Congress, and they now amount o some-

thing over eleven million acres, with a prospect ultimately
" of about three million more. The approvals have been

somewhat delayed, and very few patents are yet received,
go that there is no means of deciding when these lands can
be offered for sale.

ORIMINATL PROSECUTIONS.

. The Comptroller’s report shows that during the fiscal
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year just closed, the collections from fines and forfeitures™
have been quite inconsiderable, whereas the amount ‘of

warrants issued on account of criminal prosecutionsis larger -
~ than for any previous year. The collections from this sourca: -
have been regularly decreasing, and the expenses regular--.
ly increasing for years past. This shows that thereis some .

defect in the law on this subject, or that there is an inex--
cusable want of attention in executingit. I cannot too:
earnestly urge upon the General Assembly the importance

of a thorough examination of this subject, and the appli- -

cation of an efficient remedy.

- FEDERAL RELATTONS.

On the subject of Federal Relations nothing has occur-* .
red to change the views which I expressed in my former .
communication, and to that I beg leave respectfully to re-.- .

fer.

With an anxious desire that the God of all grace may .
preside over your deliberations and direct your -counsels. = §
for the prosperity of our Commonwealth and the promo-.- B

tion of His glory, I am,
Your fellow citizen,
JAMES: E. BROOME.

On motion, it was ordered that five hundred copies of the Gov"
ernor’s Message, be printed for the use of the Senate.

On motion of Mr Long, it was '

Resolved, That a Committee of five members of the Senate, be:

appointed to act with a similar committee on the part of the House -

of Representatives, to whom shall be referred the subject of Census,
and apportionment.

On motion of Mr. Hawes, ordered that the Secretary of the Senate
be required to procure ofthe Secretary of State, for the use of the’
members of the Senate, each a copy of the Journal and Acts of the
last Session.

On motion of Mr, Long,

Resolved, That so much of the Governor’s, Message as refers to
< official reports be referred to the Standing Committee on the
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Esecutive Department ; that so much of said Message as refers to
«Siate debt” be referred to the Standing Committee on the State
of the Commonwealth ; that so much of said Message as refers to
«tazation  be referred to the Standing Commities on Taxation and.

“Revenue ; that so much of said Message as refers to  Indians ” be
“referred to the Standing Committee on the State of the Common-
wealth ; that so much of said Message as refers to internal im-
“provements” be referred to the Standing Committee on Internal Im-

‘provements; that so much of said Message as refers to « charters
be referred to the Standing Committee on Corporations; that so

‘much of said Message as refers to “amendments of the Constitu-

‘tion” be referred to the Standing Committee on Revision of the

.- Constitution ; that so much of said Message as refers to “ boun-
. dary line ” be referred to the Standing Committee on the State of
- the Commonwealth ; that so much of said Message as refers to

« swamp and overflowed land ” be referred to the Standing Com-

. " mittee on Internal Improvements ; that so much of said Message as
' . - refers to “ criminal prosecutions *’ be referred to the Standing Com-

mittee on the Judiciary ; that so much of said Message as refers to '

- wfaderel relations ” be referred to the Standing Committee on that
.. subject.

On motion of Mr. Long, it was ordered that Mr. Perry’s name

" be inserted in all the Standing Committees of the Senate where the
" pame of Mr. Provence now appears, and that he be appointed a
“ 'member of each of said committees to which Mr. Provence belonged,

ORDERS OF THE DAY.
A Bill to be entitled, An Act to amend An Act Incorporating the "

.- City of Apalachicola, was read the first tine, the rule waived, read

o second time by its title, and ordered to be engrossed for a third

. reading on to-morrow.

On motion of Mr. Long, the rule was waived, and the Senate pro-
ceeded to the election of an engrossing Clerk.

Mr. Long nominated T. S. Haughton, as a candidate for said of-.
fice.

For Haughton, the vote was:
© Mr. President, Messrs. Bird, Brinson, Cone, Eppes, Hawes, Long,
Perry, Smith and Tracy—10.

Blank :

Messrs. Hopkins and Myrick—2.

Mr. Haughton was declared duly elected Engrossing clerk, and
the oath of office administered to him by Hon. T. 7. Eppes, a Nota.
ry Public.
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The following messages were received from the Governor: - ;.

) Tarraunassee, November 24, 1855.
Fellow Citizens of the Senate and

House of Representatives : )
After your adjournment in January last, I received two bills which

ExecuTive CHAMBER, g»

had passed poth Honsesof the General Assembly, one entitled *“ An - '>
Act granting certain lands to the Palatka and Micanopy Plank Road . -

Company,” and the other entitled “ An Act to remove the obstruc-

tions to the navigation of the Snwannee River.,” I could not consis-: -
tently with my views of duty approve and sign either of these bills, -

and they failed under the sixteenth Section of the 3d Article of the
Constitution to become laws.

These bills are alikein their objectionable features, and may there.

fore with propriety be considered together. The one grants certain’

Swamp Lands to the Pilatka and Micanopy Plank Road Company: g
to aid in the construction of their Road, and the other grants certain’ - |

Swamp Lands for the purpose of removing the obstructions which
interfere with the navigation of the Suwannee River. '

The General Assembly by An Act approved January 6, 1855, . |
provided for a State system of Internal Improvements. It was seen” -

that the success of that system would depend to a very great extent

upon the use which could be made of our land fund, and it, there-"
fore, in the general bill, set apart the Internal Improvement lands

remaining unsold, the proceeds of such as had been sold, together

with all the swamp and overflowed lands, and made them aseparate
and distinet fund, and by the second section vested them as follows: .
« That for the purpose of assuring a properapplication of said fund,

for the purposes herein declared, said land and all the funds arising.

from the sale thereof, after paying the necessary expenses of selec- -

tion, management and sale, are hereby irrevocably vested in five

Trustees, to-wit: In the Governor of this State, the Comptroller of "

Public Account, the State Treasurer, the Attorney General and the

Register of State Land, and their successors in office, to hold the - '

. same in trust for the uses and purposes hereinafter provided, with the

power to sell and transfer said land to the purchasers, and receive
payment for the same.” This act vests the whole fund in a board
of Trastees for certain well defined purposes, and divests the Gener-

al Assembly of title. 'These bills seek under authority of the Gen- -

eral Assembly to withdraw a portion of the fund, and if the power -
exists to withdraw any portion, or for any purpose, not expressly
provided, then it exists to withdraw the whole, and the deed of trust

v

" pature.

- v Algo the following:
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i of no value. But such I think is not the case. The fand cannot
be applied to objects other than those specified in the general law,
and therefore had the bills been signed, they could only have lead

+to unpleasant litigation.

For these reasons I felt that it was my duty to withhold my sig-

Very Respectfully,
JAMES E. BROOME.

Execorive CHAMBER, %
_ TaruamasseE, November 24, 1855.
Fellow Citizens of the Senate aud
' House of Representatives :
After your adjournment in January last, I received a bill entitled

L An Act to prevent non residents of this State from hunting or kil-
" ling any deer or other game within the limits of this State, and for
“other purposes.” As 1could not consistently with my views of duty

approve and sign this bill, it failed under the 16th secticn of the 3d

= Article of the Constitution to become a law.

The provisions of the first section would subject 2 man who

- owned land on both tides of the boundary line between Florida and
™ either of our neighboring States, but whose house was beyond our
jurisdiction, to indictment for shooting vermin in his own plantation,
" ‘or for taking game for his table use. The citizen would no longer
.- be able to offer his guest, if a non resident, a participation in the
" sports of the chase, lest he should be placed upon the Grand Jury

where he would be bound to report him for having at his own invi-

" tation, shot a deer, a turkey, or a partridge. The party thus indic-
"-ted may be fined five hundred dollars or be imprisoned six months,
- and cannot be fined less than twenty dollars or be imprisoned less
* than one month.

- The second Section is still more stringent. If our Georgia or

" Alabama neighhor, planting on both sides of the lines, should find it

necessary in building or otherwise, to “insert nails, spikes or any oth-
er metal into any lamber, logs or trees, he is to be (!eemed guilty of
a felony, and upon conviction is to receive thirty-nine lashes upon

. his bare back.” Such weuld bet he effect of these sections. That
- they were designed for another, and far different purposes I enter-
tain no doubt, but they were evidently hastily drawn. For these

raasous I felt it my duty to suspend their action for the time being,
by witholding my signature. Very Respectfully,
yw 8 My =8 JAMES E. BROOME.
Also the following:
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ExecuTive CHAMBER, -
Tarranassee, November 24, 1855. g

Fellow Citizens of the Senate and ) i

House of Representatives : Y

After your adjournment in January last, I received a bill which h d

passed both houses of the General Assembly, entitled “ An Act for
the relief of M. Whit. Smith,” which I eould not, counsistently with
my views of duty approve and sigu, and it therefore failed under
the 16th Section of the 3d Article of the Constitution to become a
law.

This bill seems to have been based upon an act approved J anuarj .

8th, 1853. That act authorized the Judge of Probate of Hernando
County to appoint some suitable person to take charge of, and con-
vey one William Crawford, a lunatic, (then in the Jail of Hernando

county, charged with a high criminal offence,) to some Lunatic Asy-

lum—-authorized the agent tq sell the estate of the said lunatic—pay
all his just debts that should be presented within two months, and
use the residue of his estate in his maintainanee in the Asylum; and

further required the said Judge of Probate te take bond and security -

conditioned for the faithful performance of the trust, &e. M. Whit.
Smith it appears was appointed such agent, and conveyed the said
Crawford to the Asylum at Columbia, South Carolina, where he
still remains.

There were found to be large demands against the said Crawford,

-for Attorney’s fees, &ze., and the General Assembly, in the bill under

consideration, undertakes to make a Judicial investigation of the
claims, and awards to James T. Magbee, one hundred dollars; to-
David Provence, one hundred dollars; to M. Whit. Smith, two hun-
dred and fifiy dollars ; to M. Whit. Smith, for expenses (on produc-
ing vouchers) to Asylum, two hundred and fifty dollars; to M. Whit.

- Smith for two years maintainance of Lunatic in Asylum, five hun-

dred dollars, for clothing, fourteen dollars, and for Physician’s bill,.
twelve dollars. The claim of M. Whit. Smith to be approved by
% the Judge of Hernando county,” (an officer unknown to our Con-
stitution or laws,) « and that he be discharged from said Guardian-
ship.” These are all questions which I think belong to the Judieial
tribunals of the State ; and the bill, when it undertakes to adjudi-
cate the demands, distribate the estate, and discharge the guardian,
is in conflict with the 2d Section of the 2d Article of the Constitu-
tion, which provides that “ no person or collection of persons, being
of one of these departments, (Legislative, Executive or Judicial,)
shall exercise any power properly belonging to either of the others,

25

except in the instances expressly provided in this Constitution.”

Respectfully,
JAMES E. BROOME.

"+ Also the following: - |

Execurive Coamner,
Tatrauassee, November 24, 1855.

‘ Fellow Citizens of the Serate and

House of Representatives : A
After your adjournment in January last, T received a bill which

- had been passed by both houses of the General Assembly, entitled
“ An Act for the relief of I. P. K. Savage and Hal-y T Blocker,
- .. and for other purposes.” I could not consistently with my views of

duty, approve and sign this bill, and it therefors failed under the 16th

- Section of the 8d Aurticle to become a law.

The first Section provides “that the Clerk of the ISupreme Court

- and the Sheriff of said county shail be entitled to draw their per

" diem from the day of the convening of said Court to the day of its

* final adjournment.”

These are both offices of perquisites, and it should be borne in

‘mind thattheincumbents thereof are notrequired toleave their homes,
' " sothatassoon as the Courtis adjourned over, they repair to theiroffices,

and engage in theirbusiness. TheSupreme Courtisin the habit, (and

= .very properly too,) of accommodating the Attorneys by continning
" - the Court from day to day until they have heard the argument of 2

number, or perhaps of all the cases on the docket. They note the

: points made, and the vast number of authorities cited. They can-

not examine these authorities, nor write out their decisions in the
Court room. - They therefore adjourn over for one, two or three
weeks, or perhaps a month, according te the business on hand, dur- -
ing which time they are doing office work, and require the services
of neither Sheriff nor Clerk. These opinions when prepared, must

g '-T"-’ be delivered in open Court, and they therefore notify the Clerk and

Sheriff to attend on a certain day. A tew hours are employed in
reading the opinions, and the Court makes  its final adjourament.”

.. Now is there any good reason why the people should pay one hun-
. . -dred and eighty dollars per month to these officers, when they have

not rendered one hour’s service in the whole time, and have not been .

" required to render any? :

Let us make an illustration. Suppose that the General Assembly
should be requested to pay the officers of the two houses their per
diem, from the 27th day of November last, the day on which it con-

- vened, to the day of *its final adjournment,” which may not take

4
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place hefore the first of January next.

made ? i
The second Section provides for paying « J. P. K. Savage, Clerk,

and Halev T. Blocker, Sheriff, of the Supreme Court, the amount-of

Would the appropriation-bs

three dollars per diem, from the convening of the C()lll‘t, at its'la‘s,t‘
session, lo the time of its final adjournment.” Co

The last session here spoken of, convened in Marianna in Marclf
or April, and from the sickness of the Judges, whose presence weré
required, the busivess counid not be finished, and the Court, for the

" convenience of parties, adjourned over to meet in Tallabassee in Ju.
ly or August, at which time, alter elearing the docket, they finally -

adjourned. This hill would give these officers nearly or quite, four
hundred dollars each, for services never rendered.
would not accept the money, but the bill grants it.
suggest that the better course would be, to leave the Justices to cer-
tify the number of days, attendance, and pay for no more,
per diem is insufficient, increase it, but limit it to services actually
rendered.
Respectfully,
JAMES E. BROOME,

Also the following :

Execurive CHAMBER, ; o

Tarranassee, November 24, 1855.
Fellow Citizens of the Senate and
House of Representatives :
On the day of your adjournment, I received a bill which had
passed both Houses of the General Assembly, entitled “ An act to

amend An Act entitled An Act to grant pre-emption rights to settlers * -

on State Lands, approved December 81, 1852 AsI could not
consistently with my views of duty approve and sign the bill, it failed

under the 16th Section of the 8d Article of the Constitution to be- - %

come a law.

The Seminary and Common School funds are the most sacred . R

trusts that have ever been commited to our State—they were do-
nations for the education of our youth.
these funds, is in lands yet unsold, and much of this land valuable

only for its timber. IfI wunderstand this bill, it authorizes a pre- . . 1

emption on these lands, and permits the pre-emptor to take any
quantity desired, not exceeding one section. These pre-empted
lands he is to use for three years from the date of his permit,
and then if he fails to show that he has in culiivation, at least five
acres for every forty acres so pre-empted, he simply loses his right to

I am sure they- -
I respecttully

If the -

A large portion of each of

. Committee on the State of the
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pufchase at the appraised price.- The timber lands lying on water

f: courses, would all be pre.empted at an early day ander so liberal a

bill.. In three years the timber would all be sold, the land rendered
worthless, and the pre-emptor be ready to confess, that he h_ad .h."en
anable to make the clearing required and would surrender his rights
‘as a purchaser. Believing that such would be the effects of the law,
I.was forced to suspend the question for the umlel being by with-
- holdi ignature. Very Respectfully
”hgl—dmg y signatore Y JRMES E. BROOME.
- 'The President of the Senate announced the following Standing
Committees for the present Session :

’ STANDING COMMITTEES OF THE SENATE.

Cominittee on Claims & Accounts.

| Committee on the Judiciary.
| ‘ Messrs. SMITH,

Messrs. LONG,

PERRY, BRINSON,
EPPES, HAWES,
- - W.J.J. DUNCAN, MYRICK,
. TRACEY. NICHOLSON.

Commiltee on Corporalions.
Messrs. PERRY,

& Commonwealth.

. GILLIS,
.. Messrs. PERRY, HOPKINS,
T,

4 WES.
SMITH, HA

Commiltlee on the Militia.

P ; Federal Relations.
Commitice on ~edera Messrs. KILCREASE,

¢ Messrs. BIRD,

SMITH,
’ I()J%ﬁl}a:Y’ EPPES,
NICHOLSON W. J. J. DUNCAN,
TRACEY. MYRICK.

Commiltee on Elections.

" Commiliee on Agriculture. 2 Ei
Messrs. HAWES,

Messrs. WYNN,

GILLIS,
%ﬁf&ms' BRINSON,
KILCREASE, WYNN,
CONE. MYBICK,
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Commiltee on Propositions and | Committee on Engrossed Bills,

Girievances. Messrs. FILOR,
GILLIS,
Messrs. HOPKINS, SMITH
W.J. J. DUNCAN, CONE ’
GILLIS, EPPEE‘:.
SMITH, .
BRINSON. Committee on Executive De part-
Commiltee on Internal Improve. ment.
ments Messis. TRACEY,
T KILCREASE,
Messrs. BRINSON, SMITH,
TRACEY, HOPKINS,
NICHOLSON, ' CRIGLER,
HAWES, . .
BIRD. Commitiee ;on  Resision of the
Commitiee on Schools and Col. Constitulion.
leges. Messrs. EPPES,
FILOR,
Messrs. MYRICK, CRIGLER,
FILOR, BIRD,
LONG, WYNN,
SMITH, . .
KILCREASE, Commitiee on Tazxation & Reve-

Commiitee on FEnrolled Bills. nue.
Messrs. LONG, Messrs. WYNN,

EPPES, HOPKINS,
HOPKINS, LONG,
W. J. J. DUNCAN, PERRY,
BRINSON. GILLIS.

On motion of Mr. Long, the rule was waived and the following
resolution adopted, viz : . .

Resolved, That the Secretary of the Senate cause to be p1:mted
on card or paste-board 75 copies of the list of Standing Committees
of the Senate. ‘ )

The foliowing message from the Governor was received and read :

~ MESSAGE OF THE GOVERNOR

ON A BILL TO BE ENTITLED

'« An Act to create a Fifth Judicial Circuit, and to confer the powers

and devolve the duties of the Justices of the Supreme Court upon
the Circuit Judges.”

EXECUTIVE CHAMBER, ;

Tavrranasser, Novemser 24, 1855.
Fellow-Citizens of the Senate
and House of Eepresentatives :
A bill entitled “ An Act to create a fifth Judicial Circuit and to

- confer the powers and devolve the duties of the Justices of the Su-

preme Court upon the Circuit Judges,” which passed both Houses
of the General Assembly in January last, did not reach the Exzecu-

3 - - tive office until after you had adjourned over to the fourth Monday
i+ - in the present month. Your sbsence made it impossible for me to re-
+turn the hill with my objections within five days; and as I could

not, consistently with my views of duty, approve and sign it, it fail-

% ed under the 16th Section of the 8d Article of the Constitution to
| " become a law.,

In interposing to arrest the action of the General Assembly for

-§ ' the time heing, in a matter of so much importance, I assumed avery

grave responsibility, and justice to myselt as well as a proper cour-

J  tesy towards a co-ordinate department of the Government, requires -
- - me to assign the reasons which induced my action.

- Passing for the present the question of creating a fifth Judicial

- Cireuit, I will consider the competency of the General Assembly
L .. “to confer the powers and devolve the duties of. the Justices of the
»" Supreme Courtupon the Cirenit Judges.”

We derive the powers of Government from the Constitution. ' So

" far as that instrument undertakes to vest powers, or jurisdiction, or

has provided specially for the appointment or election of those
charged with their administration, its action is fundamental, and the
General Assembly cannotabrogate, annul, change or transfer, either
the power so vested, or the officer so elected, and charged with its
execution. Let us then consult the Constitution, and ascertain how
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far it has vested the Judicial power of the State, and how far it has,
authorized the General Assembly to vest it; how far it bas distrsbu_-—
ted jurisdiction to the Judicial t ibunals, and how {ar it authorized,

the General Asseubly to distribute it; how far it has «rdained the.. °

time, mode, and manner of electing those charged with the adminis-
tration of the powers, and how far ithas devolved thatduty upon.
the (General Assembly. A ecareful investigation upon these points,
will aid us in arriving at a correct conclusion, asto the extent of the
powers graated to the Legislative over the Judicial department of the
Stale Government.

The first section of the fifth Article vests the Judicial power as
follows :

«The Judicial power of this State, both as to matters of law and
equity, shall be vested in a Supreme Court, Courts of Chancery,
Circuit Coarts and Justices of the Peace; provided, the General
Assembly may also vest sach criminal jurisdiction as may be deemed
necessary in Corporation Courts, but such jurisdiction shall not ex-
tend to capital offences.” .

The second section of the same article confers jurisdiction upon
the Supreme Cour as follows: o

«“The Supreme Couwrt, except in cases otherwise directed in this
Constitutinon, shall have appellate juwisdiction only which shall be
co-extensive with the State, under sach restrictions and regulations,
not repuguaut to this Constitution, as may from time to tiie be pre-
seribed by Law ; Provided, that the said Court shall always have
power to is-ue writs of injunction, mandamus, quo warranto, habeas
corpus, and such other remedial and original writs as may be neces-
sary to give it a general superintendence and control of all other
Courts.”

The sixth section of the same Article confers jurisdiction upon
the Circuit Courts as follows:

«'The Cireait Courts shall have original jurisdiction in all matters
civil and criminal within this State, not otherwise execepted in this
Constitation.” : .

The eighth section of the same article confers equity jurisdiction
as follows: :

« The General Assembly shall have power to establish and organ--

ize a separate Court or Courts of original . quity jurisdicticn, but un-
til sueh Court or Courts shall be established and organized, the Cir-
cnit Courts shall exercise such jurisdiction.”

The tenth section of the same article authorizes the General As- -

sembly to coufer jurisdiction as follows:
« A competent number of Justices of the Peace shall be from

81

time to time appointed or elected in and for each Couaty, in such

' = mode, and for such term of office as the General Assembly may di-
< reet, and shall possess such jusisdiction as may be prescribed by

law.” )
These extracets fix with certainty the intention of the Convention,

" . so far as the general construction of the Judicial department of the
* Goveinmeut is eoncerned.  'F'hey show that the Couvstitution vests
. the Judici<l power of the State in certain tribunals of its own crea-

© tion ; that it distributes jurisdiction to the Supreme Court, Cirenit

Courts and Courts of Equity, and expressly confers upon the Gen-
eral Assembly power to distribute jurisdiction to Justices of the

- Peace, and to a limited extent, to Corporation Courts. They show
" that tlie Courts nre the creatures of the Constitution, and derive their

powers and jurisdiction, except in the instances above specified, di-
rectly from that instrument. The Legislative department is a co-

" ordinate department of the Government, deriving its powers from

the same source, and unless specially authorized, can have no pow-
er to raise or create a tribunal or tribunals, in conflict with those
created by the Constitation ; nor can it vest judicial power in conflict
with that vested by that instrament.

" To ereate the tribunals and assign them their powers, may, how-

“ever, be one thing, and the appointment or election of those charged
with the administrstion of these powers quite aunother. The tiiba-

nals may be the creatnres of the Constitation, and the officers
charged with the adininistration of their powers, the creatures of the-

.- General Assembly ; und this fact brings up for consideration one of
“i . the most important questions involved in this investigation.

To delermine correctly how far there is such a distinction exist-

_ _ing, in the ease under cunsideration, we must aseertain what the
" . Convention meaut when it usedthe terms Court and Judge—wheth-

er it intended to treat the Judge as a part of the Court, and make
him, like the tribunal, the creature of the Constitution, or, whether
it intended to commit him to the Legislative department of the Gov:
ernment, and make him the creature of the General Assembly, In.
formation on this peint can only he obtained in the Constitution it-
self, and to that tribunal this question should Le referred. .

The tirst section of the fifth article quoted zbove vests Judicial

E .power in the Supreme Court. The 2d section fixes its jurisdiction,
-.and the 3d section provides that «“ For the term of five years from

the election of the Judges of the Circuit Courts, and thereafter until

‘the General Assembly shall otherwise provide, the powers of the

Supreme Court shall be vested in, and its dutles performed by the
Judges of the Circnit Court.”
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Now if it is conceded, as I believe it is, that by virtue of the pow-. -
ers conferred by the first and second Sections of the 5th Aurtiels;-.
the Supreme Court is made the ereature of the Constitution, it ¢
hardly be denied, that by virtue of the third section, in which these
identical powers are vested in the Judges of the Circuit Cour:, when ™
acting as Justices of the Supreme Court, they were also made thé .
creatures of that instrument. And if they, having no powers con- -
ferred upon them by this sectiou, except those legitimately pertain...
ing to the Justices of the Supreme Court, were t-eated as part and
parcel of the Court, and placed upon the same footing with the tri-"
bunal itself, it would be difficult to assign a good reason, why the’*
Justices of that Court when elected should not oceupy the same po:' ;"
sition. If they do, then the distinetion suggested does not apply in
this case, because the tribunal and the Justice are alike made the:. -
creatures of the Constitution. - o

To show that such was the intention of the Convention, we-are
not limited, however, to the fact, that it vested the same powers, and

jurisdiction in the Circuit Judges as Justices of the appellate Court, .. . g
whicli it had vested in the Court itself, for the same section goeson ™ -

to charge these Circuit Judges with the performance of the duties of -

the Supreme Court. Now if we suppose that the Constitution in-" ' 4

tended to make a distinction between the Court and the Justice, ™
and that in using the term Court it simply meant the tribunal, we
make the Convention guilty of the absurdity of charging these offi-
cers with the performance of duties that had no existence, Thé *
Court as a tribunal has no duties. “The Constitation, as we have -
seen, confers powers upon the Court, in common with the Justice,

but the duties attach exclusively to the Justice, and pertain tothe *
administration of the powers conferred. If this be true, it must fol- -
low as a necessary consequence that in speaking of the duties, the -
Constitution embraces the Justice as part and parcel of the Court.

If so, the General Assembly must show a special agency or grant

of power in its favor, or it can have no more authority to supersede
or change the Justice than it would have to supersede or change
the Tribunal itself.

If any such agency exists under the Constitation, it must be found -
either in the third, eleventh, or twelfth Sections of the fifth Article— "
Let us examine them. The 11th Section requires that the  Justices

of the Supreme Court, Chancellors, and judges of the Circuit Court o ; D I
~ in regard to the election of Jystices of the Su

shall he clected by the concurrent vote of a majority of both Hlouses
of the General Assembly.” The duty here enjoined is purely minis-
terial—as much so, as the duty enjoined upon the Governor to com-.

mission them when elected. Suppose the General Assembly had™ .

~another and diﬁ'eria‘i%t".téx;m.l So far as the election o
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dancluded to dispenge with the concurrent vote, and hand eleeted (:4”
R ispen; , ent vote, and had elected (4
Judges by the joint ballot of the two Houses. Would sucl: elgctioju"
have been valid ¢, Would such Judges have been constitutionally

¢ _cﬁiyseu? Would they have been Judges? I think ngt. I hazard

litttl}? in ‘s‘aying, that no Judge could have been found who, under Lis
-oath to ! preserve,:protect and defend the Constitution,” would have.-

“accepted the office. ‘under such an electi i
at | fice, ‘under su pn. Now, il the.. Genera]
Assembly, under a Constitution which authorized it to elect Justices,

could not vary the manner of election i i l
could anner of in s0 small a particular, how
{,gn it, under a Constitution giving the electipn to the qualified elec.

. tlc];r? of the State, remgve the Justices elected by them, and devolve

. eIlIr powers and dutlgs upon others not so glected 7 | -

- 4Having now seep the manner in which the General Assembly wag
s ; ! Assembly wag
required to elect the Justices, Chaucellors and, Judges of the Gircuit

Courts, let us ascertain, if possible, the time gt which these electiong

tere to be_,ui'aae. + The, 12th Section requires that “ The.Jud
the Circuit Courts ghall, at the first session of the Gehéleil uAgsZ:rgf

“bly, to be holden under this Constituti

olden under tion, be .elected for the term of
ﬁv‘g years, and shall hpld. their offices for. .that term, .un]ess.soongr
-fémoved under the provisions made in this Constitution. for.the re-

tioval of Judges by address or impeachment ; and at the-expiration

: - of five years, the Justices of the Su
- ollive years, the, . preme Court, and the Judge
the Circuit Courts, shall be elected for the term’ of, and G(’luril:l‘:g,g:!l?e(i)f

good behavior.”” '
~_Beyond a simple choice between individual aspirants. thic

. Be; ! n indjividual aspirants, th i
dertainly confers no discretionary powers apon tll:erglez:araf Zz‘;gg:
bly. Indeed it would be difficult to employ language tha‘t would
go further to exclude all presumption io.favor of such powers, The "

duty required is plain, simple and ministerial. The General Assem-

bly is instructed at its first session to.elect the Cireuit J udges for the
D

j  term of five years, and at the expiration. of that time, to elact the Jus.

tices of the Supreme Gougt; and the Jydges of the Circuit Courts, for

; °ng. ter f. Circuit Judg

is concerned, no discretign, as far as I kdow, has ev ool

1D, LI ; er been

for the General Assembly. Al] have conceded that . the insfn!ﬁ:lgg:
was peremptory, and could not be disregarded without the violation
ofa Constltutlopal duty.v. And yet, when. the identicallangnage, -
which makes this sp plain in reference to the Circuit J udges, i usge&;
preme Court, discretior; -
r, under the section above quo-
hich is supposed to confrol and

is claimed. It is not claime , however,
ted, but under the third section, w

= thodify the peremptory character of the 12th i
the 12th section, by, Srring.
| - updn the General Assembly discretion, as to the time thitctﬁg{:;)g:fg;

5
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fate jurisdietion of the Cireuit Judges should be terminated, by hie

election of the Justices of the Supreme Conrt. How fari such sap-
position is well founded, may be ascertained by examining the sec-
tion relied on. 1t provides as follows:

“For the term of five years {rom the election of the Judges of the

Circuit Courts and thercafter until the General Assembly shall oth-,

erwise provide, the powers of the Supreme Court shall be vested in,
and, its duties performed by the Judges of the Several Circuit
Courts.” : s

By this section the Judges of the Circuit Courts are 1equired to
perform the duties of the Justices of the Supreme Court for five

years,. and until the General Assembly « shall otherwise provide,” .
and by the 12ith Section of the sanje Article it is provided that the -
General Assembly “ shall otherwise,provide™ at the expiration of the,

five years. The two sections must be gonstrued together, and in such
manner, if possible, asto make theln harmonize. In this thereis
fortunately no difficulty, as there is no discrepancy. The effect of

the two sections, taken together, is simply to provide for an election,' - &
at the expiration of five years from the date of the first election; and, ¥
to require the Judges of the Circuit Courts to exercise the powers;- &

and perform the duties, of the Justices of the Supreme Court for five

years, and until their successors (the Justices) should be elected and . ; 1

qualified. Such a provision is very common. It is found iu the or-

ganization of the Executive department of our own State Govern-
ment.” ‘The Governor is required to be elected for the term of four -
years, and to “remain in office until his successor is elected and - 3

qualified.” Will it be,contended thatthis provision authorizes a post-

ponement of the election to a period beyond the time fixed by the
Constitation? I think not. Where then is the difference? :The ~

one authorizes the Governor to serve four years, and until his sue-
_eessor is elected and qualified, and requires the election to be held

at a certain time. The other authorizes the Circuit Judges to exer-

cise certain powers for five years, and until the Genera! Assembly

should otherwise provide, and requires the General Assembly to . 8

make such provision at a certain time. To my mind,- there is, prac-

tically, no difference. The duty- of the Legislature to electat the - |

time appointed is plain, and is, I think, in no way controlled or mod-
ified by the third Section. Sofar from it, that section relates en.
tively to the powers and duties of the Judges, and seems to have heen
specially designed to enable them to continue to the State the hene-

fits of an appellate tribunal, even should the General Assembly fail 7

or refuse to discharge its Constitutional duty.

But if there exists a doubt as to the duty of the General Assem.
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Jbly on this subject, it will be removed by an examination of
the amendmeiit of the 12th clause, adopted and made a paﬂ of the
‘Constitation on.the 12th day of December, 1848. It provides “ That
at the expiration of the present term of office of the Judges of the
Cireunit Court, with the exceptions hereinafler mentioned, the. Justi-
. ges of the Supreme Court and the Judges of the Cirenit Courts shall
'be elected for a term of eight years.? (The exceptions” relate on-.
ly to the classification.) Here itis expressly wade the duty of the
~(General Assembly to elect Justices of the Supreme Ceurt at the ex-
piration of the then * present term of office of the Judges of the
{Cirenit Courts.” These Judges were elected in July, 1845, and
" their terms of office expired in July, 1850,  That, then, was the time
.-at which the Constitution required the General Assembly to elect

/. Justices, but the duty was not discharged until the month of Janu-

'y, 1851—six months thereafter, and this fact shows the wisdom

*"of the Convention in giving to the Circuit Judges the powers con-

“ferred by the 3d section. .

;- In these elections, the General Assembly rendered a tardy obedi:

'énc_e to a mandate of the Constitution—an obedience, however,
which, in accordance with the provisions of that instrument, termi-
_nated forever the appellate jurisdiction of the Circuit Judges. The

" powers vested in, and the duties devolved upon them by the 3d sec-
© 4ion of the 5th article, were then vested in and devolved upon the
" Justices elected by order of the Constitution, and they hecame the
. ereatures of that instrument.

A farther amendment was adopted which became a part of the

. § Constitation ou the first of January, 1853, the 1st Section of which
- provides as {ollows: B

“That on the first Monday in October, in the 'year one thousand

£ ., cight hundred and fifty-three, and on the first Monday in October,

" every six years thereafter, there shall be elected by the qualified

,, electors of each of the respective Judicial Circuits of this State, one
- Judge of the Cireuit Court, who shall reside in the Circuit for which’
. hemay be elected, and continue in office for'the term of six years,
.. from and after the first day of January next succeeding his election, un-
<. less sooner removed under the provisions made in this Constitution

for the removal of Judges by address orimpeachment,” &e¢. ‘The 3d

. Section of this amendment provides,* That whenever the General

Assembly shall create a separate Supreme Court, or Chancery Court,
under the provisions of this Constitution, the Judges thereof shall be
elected in the manner provided in the first section of this act, and

- . shall_ }30[d their offices for the same term, and be subject to all the
* provisions of said firstsection: Provided, however, That the J udges
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:Qf‘ the Supreme Comrt shall ha elected by general tieket,” &e. .

“"“The thifd Section above quoted is ‘certainly “ambiguons, and.iy
coustruing it, we should conform as {ar as possible to the inteltioyg

of the body which adopted it. Could that body have intended the .

section to be construed literally? Let us see. .

* Provision is mnade for the election of Justices of the Snprema Cou;g -
by the qualified electors voting by general ticket, “ whenever the

General Assembly shall create a separate Supreme Courté®#2nndey

the provisions of this Constitution.” Ifit is true that the Constitution.”

ereated the Supreme Court, and did not authorize the General’ As.
sembly to create any other, 6F “3separate” Supieme Court, and if we
undertake to construe the language of this section literally, we shall
be forced to conclude that the ‘Getieral Assembly, acting as a con-
stitutional Convention, was strangely obtuse, and in adopting the
amendment, intended simply to provide for an election by the qual.;

ified electors, whenever the Legislatnre should perform an impossi-.* .

bility by creating a separate Supreme, Court under the provisions ¢f
a Consiitution” having fio *such provision in it. T
vention with such'folly, would be doing it great injustice. :

Iy

Bat this.is not'all.” ‘Fhe consequences which'would result from

adopting such 4 constructioh,” wonld be fudst embarrassing. An,’
electioh &vas held ubder this’ amended section on the first Monday: - -
in Octobér, 1853, for oné Chief Justice, and t_n’u Assoeiate “Justis."
ces. ‘Fhey wire elected by the qualified electors voting by general: -
ticket, and entered upon their duties on the ‘first day of Januaty;’ .
1854. In doing so, they superseded the Justices who had been'slee.. %

ted by the General’Assembly, under the former amendment, and be..
fore 1he terms for which they had been elected bad expired. Now.
if we dfe limited to' &' literal "eofistruction of 'the"languagé of this;
amendment, it must be shown that the General Assembly had, prior.
to the daté of thdt election, ¢rested a * separate Supreme Court under-
the provisions of thig' Constitation;” 6r the' tidie had not arrived:
when the amended section was in force, and consequently that elec-.
tion was void. If so, the present Justices are usurpers—their adju-.
dicatious have all heen unanthorized ; the amendment of 1848 s still .
in force, and the Justices elected under it, whose terms have not ex--
pired, are still the Justices, and only Justices of the Supreme Court
of the State of Florida. :

Such embarrasments would necessarily resolt from a literal con-
struction of the language of this amendment and furnish unmistake. -

able evidence, that it does not represent the intention of the Conven- .
tion. A further evidence that it dees not, is found in its owa action.
on this subjeet. The amendment under congideration was passed o

o charge the Con.. .
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.the 23d day of December, 1850, and the same-hody, on the Gih day

‘of January, 1851, and at the same session, passed a bill entitled * An

Act to organize the Supreme Court of the State of Florida,” and as
- aidoubt existed on the minds of some whether this act created the
" Supreme Court, or simply organized a former creation, the official
" opinion of the then Attorney General, the Hoo. D. P. Hogue, was
° requested by the General .Assembly, aud promptly furnished. An
* extract from that opinion is here given, as follows: .« With respect
to the restraining operation and effect of the niath Section of the
" samoe article, I am of opinion that a Senator or Representative in the
. present General Assembly of this State, iz eligible tp,a seat upon the

& . . beach of the Sapreme Cowt. He would not be eligible.to any eivil

. office of profit created at the present session. A bill has been
. passed at the present session organizing a Supreme Court, but not
» ereating it. The Supreme Court is the creature of the first Section

- of the fifth Article of the Constitution, and the law lately passed on-

‘Iy provides for the organization of a constitutional ereation.” This

. official opinion from the State’s law adviser, was placed upon the
.- 'Journals, and went to the people in company with the proposed

<, amendment, and was considered conclusive as to the creative power

"of the Legislatare. Such, too, was its effeet upon the General As-
= sembly; for the Hon. Walker Auderson, a member of the House of

.- ‘Representatives, was elected Chief Justice, and severa] other mem-

bers were voted for as Associate Justices, notwithstanding the ninth

"Bection of the sixth Article, which declares that “ no Senator or
- Representalive shall, during the term for which he shall have been
. elected, be appointed to any civil office of profit nnder this State,

‘which shall have besn created, or tha emoluments of which shall

_ bave been inereased during such term,” &e. This election may

"~ therefore be considered a most solemn decision on the part of the
. General Assembly—a decision made under their oaths of office—
<" that the Court was created by the Constitution, and lvaves no room

todoubt, that when that body, in the amendment under consideration,
pses the words “ created by the General Assembly,” it only inten-
ded to use thein as synonymous with the words “ organized by the
General Assembly.”
But we are not confined to legislative decisions upon either of
thede pointe. They have bouh been decided in the most solemn man-
“ner by the highest Judicial authority known to this State. If the
Court was not created by the Conslitution, then it was created by

the General Assembly, and if so, Chief Justice Avnderson was dis.

. qualified for a seat upon that hench. ‘Therefore, in taking the cath
of affice, he, in the most solemo manner, decided that the Court was
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fthe creature of the Constitution. Associate Justices Semmes "and

Thompson, subsequently elected, made the same decision when thely.
aceepted their offices, for they could not have sworn to * preserye,.

protect, and defend the Constitution of this State,” when they inten.

ded to aid in its violation by associating with a Chief Justice who
was constitutionally disqualified for his office. :

T!le question of the construction of the amended section has, if
possible, been still more authoritatively adjudicated. In a former

part of this argument, I attempted to show that if we adopt a literal *

construction of the language of this amendment, then the time had
not arrived on the first Monday in October, 1853, when the third

section could be in foree, and that the election then held was with. .

out Constitutional authority. The Supreme Court had, prior to that
time, been organized—the Justices had been elected, taken the oath
of office, and entered upon their duties. ‘These distingnished jurists

were incapable of countenancing a deliberate violation of the” Con- -
stitution which they had sworn to  preserve, protect and defond.”
And yet they, each and all, became candidaies under this amended-

section for re-election. This they could not have done,’ without de.
ciding that the election was constitutionally ordered. They failed
to receive a majority of the votes, and promptly retired from office.
"This they could not have done, and at the same time * defend the

Counstitution,” without deciding that their successors were constity- -

tionally elected. In assuming, then, the powers and duties of the
Supreme Court, the Justices first elected, decided that the Court
was the creature of the Constitution, and in retiring from their offices,
‘they decided that their successors were coustitutionally elected. .

'The present Justices, elected under the third Section of the amend.- -
ed Atticle, took a solemn oath that they would « preserve, protect. -

and defend the Constitution.” Thisthey could not have done with:
out deciding that they were themselves Constitutionally elected. .
The Judges of the Circuit Courts have allisworn to preserve,
protect and' defend the Constitution,” and each of them has render:
ed a cheerful obedience to the ‘mandates of the Supreme Court,
whether issued by the former, or present Justices. 1n thus acting,
they have recognized the Court-as the creature ot thé Constitution,
and the present Justices as Constitutionally elected. . g
The Executive, acting under the same oath of office, commission-
ed Chief Justice Anderson, by which he recognized the creation of
the Court by the Coflstitution, and commissioned the present Jusi
tices, by which he recognized their election as Constitutional.
Thus it is seen, that all the departments of the Government have

uniformly declared by their acts that the Court isthe creature of
£
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. the bonstitntiqn, and that the present Justices were elected in aécor-
-dance with-its provisions. If these decisions have been sanctioned
- by the Constitution, then there can be no power in the Legislative-
-department of the Government to reverse them, nor in all the de--

partments combined, to abolish the Court, or supersede the Justices, "

" - ¢xcept by amending that instrument in the manner authorized by its
ramers. S - ST

I have now shown, or attempted to show, that the Supreme Court, and_',
its Justices, are alike the creatures of the Constitution, deriving their

~powers and jurisdiction directly from that instrument—that the Gen;

eral Assembly was a ministerial agent, appointed by the Convention
to.organize the Court, and elect the Justices—that in performing

. these duties it acted under peremptory instructions as to time, man-.
ner, &c.—that the amended Constitution' deprives it of all agency™

in the election by transferring it to the qualified electors of the State
—that the present Justices were elected by such qualified electors,

" under the authority of the Constitution, and without the agency of
- the Legislature—that the Constitutionality of their election has been
- decided by their immediate predecessors, by the Judges of the Cir-
cuit Courts, and by themselves, in the most solemn manner—that -

the other departments of the Government have sustained these de-

. cisions, and that the General Assembly has no power to abolish the

Cqurt, or to remove, supersede, or-transfer the Justices, except by
amending the Constitution in the manner authorized by the Conven-
tion. - : ‘ : : S

I will now examine the bill under consideration, and attempt to
shew in what particulars it is in conflict with the conclusions at

which I have arrived, and assign the reasons which induced me-

to withhold my signature. So far as it relates to the Supreme
Court, it provides as follows: . -
.*See. 12.— Be it further enacted, That from and after the pas--
sage of this act, the Judges of the Cirenit Courts, elected or chosen.

- in pursuance of the Coustitution, shall compose the Supreme Court

‘31' the State, and shall  exercise all the powers and perform all the
uties of such Court.”
Sec. 13.-— Be it further enacted, That the Act entitled ¢ An Aci:
to organize the Supreme Court of the State of Florida,” approved
January 11, 1851, being inconsistent with this Act, and all other
gets and parts of acts inconsistent with this.act, be and the same are
hereby repealed.”
- -Sec. 14— Be it further enacted, That it shall bethe duty of said

. Circuit Judges, and they are hereby required as Justices of the Su- ..

greme Court, to hold annually at least one session of said Supreme
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Court at Tallahassee, oné at Marianna,.one at Jacksonville, cne i
Newnanaville, and one at Tampa; be'ginning at Tallahassee on the .
first Monday in January, in each and every:year, and holding its -
other sessions at such times as they shall determine upon, and the
said Justices shall have authority to hold such other special terms as .
they may deem necessary, and shall receive therefor, for each and

every session, three dollars per day for every day they shall be de: =

tained by their Judicial duties, as also ten cents per.mile .going'to,

and returning from said places, computing the distance from the re: :

spective homes of said Justices.” _ e
It has been shown in a former part of this communication; thaf -
the Constitution requires the Justices of the Supreme Court to be -
elected by the qualified electors, voting by general ticket. "They
were so elected for the term of six years from the first day of Jaouva-
ry, 1854, and were commissioned by the Executive. These Jus:'
tices, except the venerable and lamented Douglas, who has been
called to enjoy the reward of a well spent life on earth, arestill in

office, protected by the Constitation, and exercising the powers vest =

ted in them by’that instryment:

The 12th Section, above qp'otdd,; utide:rtakes tor c-reaté another g
Supreme Court, separate and distinct from the on¥ creafed.by the

Constitation ; for i declares that it. shall be composed” of the
Judges of the Cireuit Courts... These .J udges were elected to apo:

ther, and, different office, by. the qualified electors of their pespective. »

Judicial districts, and derived from the Constitution only original
jurisdietion. In providing that they shall  comipose” the Supreme

Court, the General Assembly confers upon tliem all the powers of =~ -
such Court, and requires them .to perform all its duties. There be- L
ing no authority in the Constitution for an appellate Court so “coms"

posed,” there is no warrant for its organization by the General As-
sembly, and consequently, the Coart is the creature of that body,
and in direct conflict with that created by the Constitution itself, -
But suppose that the tribunal was created by the . Constitution, -
and that this law is to be regarded only as an organization, where
does the General Assembly get its power to confer jurisdiction.upon
these Judges ¢ The first and tenth Sections of the fifth Article. of
the Constitution do authorize it to confer Jjurisdiction, not, however,
upon Judges or Justices of the Supreme Court, but upon corpora.
tion Courts, and Justices of the Peace. So far from these grants
raising even a presumption in favor of the possession of the power
claimed, they negative such presumption in the most direct terms; -

for. there is nothing better settled than that the grant of a part ofany n G

particular power, operates as a4 reservation of the balance. ~In’ this™
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¢:°;se, Ho&i’évér, there is no need of presamptive evidence:, for the fac?E
exists, that the Convention not ounly reserved, but exercised the pows

_er, leaving nothing to be appropriated by the General Assembly ex-

except what was specially delegated. The effect of this bill would
be to give us two Supreme Courts, in direct conflict with each oth-

- er;. one created by the Constitution, deriving its power and juris-

diction from that instrument, the other created by the General As.
sembly, and deriving its power and jurisdiction from that body.
‘But the 13th Section attempts to disembarrass the question, by re.

- pepling the law of 1851, organizing the Supreme Court ; supposing,”,

that the Justices elected under the provisions of the Constitution,
would be thereby removed from office, in which event, the Legisla-

. tive Justices would be enabled to get possession of the Constiution- .

al tribuaal. Suppose this could be done, would a Court Constita-
tignally created, and unconstitutionally supplied with Justices, be a |

" Court capable of action? The tribunal itself can adjudicate nothing, .
" andhoweverample its powers or jurisdiction, if thereare no officersto

" exercise these powers, they must remain in a state of inaction. Nor .
. would the usurpation of these powers by unauthorized parties relieve.

the matter. . It is conceded that the powers vested in, and juris:

diction conferred upon the Supreme Court are ample for all pur-
fp()ses. Now suppose that the Constitutionally elected Justices :
: . should all die, resign, or be removed, and eircumstances prevented .

their ‘places from  being supplied for a length of time; would the .

' fact that the most ample powers have been conferred upon the ap- -
- péllate tribunal, anthorize the General Assembly to take possession |
. .of that tribunal, and exercise its powers? Certainly - not. 'Then, -

if on the removal of the Justices, the General Assembly cannot take

- possession of the tribunal, and exercise its powers, can it confer au-
thority upon another partyto doso? Or can a body confer upon
" its agent, powers which it does not itself possess? I think not.

To show the danger of conceding the power claimed: by this bill .

for the General Assembly, I will offer an illustration taken from the

‘legislative department of the government. The 13th Section of the -

* 4th Article of the Constitution provides that “ the General Assembly -

shall make provision by law for filling vacancies that may occur in".

either House by death, resignation, or otherwise, of any of its mem-
bers.” In obedience to this mandate, the General Assembly passed
a Jaw authorizing the qualified electors of the County, or senatorial
district, in which such vacancy might exist, to fill it by election.—

Now suppose that on the fourth Monday in the present month,it”,

-

L

should be found that nine new Senators are occupying seats upon’
the floor of the Senate Chamber, elected by the people, to supply
6 ’ :
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vine vacanties caused by resignations since the adjournuent li Jatit
uary last.”” Suppose these nine Senators should be personally or po:
fitically disagreeable to the remaining ten, and they, in concurrenés
with a majority of one in the other House, repeal the law under
which the people had elected these Senators. Would such repeal
vacate their seats, by rethoving them from effice? I suppose not; -
and for the simple reason that they would not be the officers or agents .
of the Legislature, but of the people, and holding their offices by'a
Constitutional tenure. But by way of making the case more strit
kingly analogous, let s suppose the General Assembly not enly un:
derfakes to remove the nine Senators by repealing the election law;
but that it proceeds to confer senatorial powers, and devolve sena-
torial duties upon nine niembers of the House of Representatives.—
These Representatives were, coustitutionally elected by the people;

as much so, as the disuiissed Senators, but like the Circuit Court - * §

Judges, they were elected to a different station. Now Iask whethet
the General Assembly would feel authorized, either to remove the
Senators or to manufacture their successors out of Representatives? -
‘If it would not, then on what grounds does it undertake to remove
Juostices of the Supreme Court, and appoint their successors from
the Circuit Judges ? T
But would the Justices be remioved by repealing the law ¢ This -
is a point worthy of investigation. ( _
ond Section of the fifth Article of the Constitution, which confers up: -
‘on the General Assenibly power to “ prescribe” for the Supremé "
Court “ restrictions and regulations not repugnant to this Constitu-
tion.” Under this autbority, the General Assembly organized the-
Cdurt; restricting the number of Justices to three, and their salarles
to the minimum fixed By t"e Constitution. The other portions of
the law relate only to the duties of the Court—the times and places
at which it should hold its sessions, and comprise the necessary
“regulstions.” The section fixing the number of Justices and pro-
viding for their election, is the only one pertinent to this inquiry.—=
That section provides that the Justices shall be « elected according
to the provisions of the Constitution.” Now what were the * pro-
visions of the Constitution” under which the present Justices were
elected? They were that the Justices should be elected by the
qualified electors, voting by gerieral ticket, and for the term of six
years. They were elected in accordance with those provisions, and
so far as they are concerned, the law has been executed, and has
passed beyond the control of the General Assembly. The bill under
consideration seeks to limit the term of the present Justices to two
years or less, but I humbly counceive that such a “ restriction” would

The Act is based upon the.sec- .- |

&
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Le # repugnant to the Constitution,” and therefore void. But sup=
pose it could restrict, the effect would be to remove the ._Tustlces‘and
render their seats vacant, and in sach case the Constxtutl'on fixes the
minner in which they are to besupplied. Section four of the amend-
ment of 1853, provides ¢ That should a vacancy occur in .en.ber the
-Bupreme, Chancery, or Circuit Courts, by death, resignation, remo-
val or otherwise, it shall be the duty of the Governor to issue a writ
of election to fill such - vacancy,” &e., and -further « Provided how-

. ‘ever, That should it become necessary to fill any such vacancy be-

. fore an election can be held under the provisions of this Constitution,

' the Governor shall have power to fill such vacaney by appointment,
&c. Now if the power either to fill the vacancy, or ‘to provide for

an election for that purpose, has  been specially. conferred upon

. the Governor, then the second Section of the Second -Ar"ticle of t!le
“ Constitation expressly prohibits the General Assembly from exercis-

ling it. . It provides as follows: .« No person or c_o]leciion of per-
sons, being of one of. those departments, (Legislative, Executive or

. .Judicial,) shall exercise any power properly belonging to- either of

the others, except in the instances expressly provided in this Con-

: ‘gtitation.” .As this is not one of the “ instances expressly provided”

“for, it is apparent that even admitting the power of the General As.

" .sembly to remove the Justices, they could not supply - their places,

- for that duty has been expressly assigned to the Executive.
.~ But if it is true, that the grant of a part of any particular power
* 77 loperates as a special reservation of the balance, then on the subject

*“of the removal and appointment of Justices, the General Assembly

s expressly prohibited by.the Constitution itself. ‘I'he 19th Seetion

“of the 6tu Article requires that « The General Assembly shall by -

‘law provide for the appointment or election, and the removal from
* " office of all officers, civil and military, in this State, not provided for

"in this Constitution,” Having already shown fully, that the Con-

,+ gtitation does provide for the election of Justices of the Supreme

‘Court, it is hardly necessary to enlarge the argument to show that
under this 19th Section, the General Assembly is prohibited from

" . exercising that power. Let us now ses whether the Constitution
" has made provision for their removal. .

The 20th Section of the 6th Article provides that “the power
‘of impeachment shall be vested in the- House of Representatives.”
"The 21st Section provides that ¢ All impeachments shall be tried by
the Senate; and when setting for that purpose, the Senators shall be

“upon oath or affirmation, and no person shall be convicted, withont
“the concurrence of two-thirds of the members present.” The 22d

. , Section provides that the Governor and all civil officers shall be liable
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’_tp impeachment for any misdemeanor in office.” The 12th Section
of the fifth Article provides as follows: “* And for wilful neglect of
duty, or other reasonable cause, which shall not be suﬂicielltgrdunii
for impeachment, the Governor shall reméve any of them, (t7e Judg-

‘es or Justices,) on the address of two thirds of "each House of the’
General Assembly ; provided, however, the cause or causes shall be.
stated at length in such address, and entered on the journals of each:’
"House ; and provided further, that the cause or causes, shall be nos’

tified to the Judge so intended to he removed, and he shall be admit-

ted to a hearing, in bis own defence, before any vote for such ad-:
dress shall pass; and in such cases, the vote shall be taken hy yeas’

“and nays and entéred on the journals of each House respectively.”.

These sections provide fully for the removal of Judges and Jus. :
tices, and therefore, tie General Assembly is prohibited by the 19th -
Section of the 6th Article from providing for such a service. This, -
however, does not prévent it from discharging the duty assigned it, -

as the agent of the Convention, in the removal of those officers by

address or impeachmeént. The House of Representatives possesses,

under the Constitution, the impeaching power, and the Senate is ai. =~
thorized to orgavize, under a special oath, "as a high Court, to try -
‘the impeachment, and if two thirds of its members concur in a ver-- i
‘diet against an impeached Judge or Justice, he is removed. And - |
‘for offences insufficient to justify impeachment, the Judge or Justice
‘may be removed by the Governor, upon the address of two thirds of -

‘hoth houses. But it must be remarked that no address can ever be- ..
‘voted on, until the Judge or Justice is notified of the gharges pre- -~ - §
‘ferred against him, and an opportunity offered him to be heard jn- -

‘his own defence. Until this is done, there is no power in either, or

‘both houses, ror in béth, united with the Governor, to displace a -
‘Judge or Justice. The right to be heard before he is condemned, is- ™

guaranteed by our Constitution to the vilest culprit that has ever
-darkened the records of our courts, and should certainly never be
denied to those in whom the people have reposed the highest trnst,
The bill under consideration seeks to remove the whole bench of
Justices, without prefering a single charge—without giving them no-
tice—without hearing them in their own defence—without organ.
‘izing a Senatorial Court—without an address to the Governor—with-

out a two third vote, ard by the repealing clause of a simple act of

legislation, requiring for its passage only a majority of a bare quo.
‘rum in each house. Is such the agency which the Constitation
has conferred upon the General Assembly ?

But suppose I am mistaken in the whole matter, and that notwith- ‘

standing all the Constitutional provisions against it, the General As-

A5

.: semibly may, by repealing the law, remove the Justices, and may ap-

Pt

point others to perform their duties. I would then respectfully ask,
would it be good policy to do so?  1f this General Assembly should.
repeal the law and remove the Justices, the next would probably
re-organize the Court, and order another election “in accordance
with the provisions of the Constitution.” If the Justices then eleci.
ted by the people, should be disagreeable to the succeeding General
“Assembly, the organic law would again be repealed, and the Jute
tices displaced, and so on ad infinitém. Such'a policy would divest
he Court of that dignity and elevation which'should characterize
‘such a tribunal—would put it into the arena of every political con-
test, and would secure for the bench the services of groveling parti-
‘sans. Under such circunstances, our Judiciary ‘would of course
- occupy a very humble position—our reports would be quoted only
" to be ridiculed, and ‘our noble State wonld acquire & most unenvia-
‘ble reputation for stability of purpose. ~ ©
" But suppose the General Assembly may Constitutionally do all
_that the bill undertakes to do, “and that rio such unfavorable result
‘as T have apprehended " would follow; what.advantage should we
“"probably derive from the change? So far as the question of ex-
“pense is concerned, the saving would be small. Tle salaries of the
.present Justices amount to six thousand dollars. The allowance
“*made in the bill, of a'per diem and mjleage, with the expenses of an
“"additional Court, would not be less than five thousand dollars;

" “showing that as'a purely financial guestion the saving to the treasu-

"'ty would he about one thonsand dbllars per annum. But can the

. "Circuit Judges discharge their duties, and hold five sessions of the

* ‘Supreme’ Court at points remote from each other ¢  Our population
~js rapidly increasing, anda we shall be peculiarly fortunate if- our lit
‘tigation does not increase with it. _Aside from this, we have in our
‘State vast amounts of property, under mortgage to insolvent Bank-
~ing institutions, whose charters are soon to expire, and out of this
‘will doubtless grow an amount of Chancery business, which will
give both Judges and Justices a large amount of additional employ-
‘ment. But claiming nothing for this prospective increase, let us
" make a calculation upon the basis of the present business.
* The Justices have been actively employed for four months of the
“present year, in holding their Courts, and in traveling to and from the
. -places fixed by law for their sessions. If their successors under this
"+ bill should be so fortunate as to hold five Courts in the same length
‘of time, then they would each devote four moaths in the year to Sa-
" preme Court duties. Add to these the months of August and Sep-
;telllber, in which it is ordinarily impracticable to hold Courts of any
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kind with regularity, and which should always be devoted to.pires

paring decrees in Chancery, making orders at Chambers, examia,;

ing authorities, and preparing for their fall terms, and we are left.”
with six months allowed to each Judge to perform all the labors.in- .
cident to. his Circuit duties. We have now four Circuit Judges, and.
allowing them the months of August and September for the purposes-

ties. The account may be stated thus. Under the new organiza.
tion: .o
Five Judges for 12 monthseach, would beequal to - 60 months;-
Deduct for Supreme Court duty 4 months e
each, would be equal to - -
DPeduct for August and September, 2 months

20 months.

each, equal to - - 10 « 30 «..
Leaving for Circuit Court duties - - - 30 «
Under the present organization : ,
Four Circuit Judges for 12 months each, equal to -~ 48 «.
Deduct for August and September, 2 months ,
equal to - - - = 8 months.
Leaving for Circuit Court duties - - . 40 «

for six months is exaetly equal to three - Judges for ten months.—

(oo Lo

under our present arrrangement, or we shall fequire an addition of -

£
.o

Now if we deduct one Circuit Judge from the present number, and
devolve the whole duties upon three, the present would he a cheaper

until they équal the present Circuit Court strength, we shall have a

allowed as proposed by the hill, .

Ore of three results would evidently follow from the organization
proposed. We should be compelled to limit the Supreme Court to
a single term, to be held at a single point in the State, or we should
increase the number of Judges to at least seven, or we should send
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above indicated, and they have each ten months for their Circuit du. ~-

These figures show that under the proposed arrangement, we - i
should have only three-fourths of the amount of labor to devoteto * -
Circuit duties that we now have, and show further, that five Judges. -
They establish the fact, that we have either one Judge too many - ° 3
ene and two thirds under the arrangement proposed by the bill.—"
system of Courts than the one proposed by about one thousand dol- -

lars per annum., Or, if we add to the number of Judges proposed -

system costing more than our present system, by about five thous- =
and dollars per annum, supposing the same per diem and mileage -

oyt hastily prepared, and poorly sustained decisions. The limitfo - |

& 4’7

% gingle term would be inconvenient and unsatisfactory to a lafge
portion of the State. The additional number of Judges would be at
an expense entirely unnecessary; and the poor and hasty decisions
would be a reflection on our young State, which I am sure would be
& source of mortification and regret to all. _ : o
.¥.The experience of our sister States has generally shown the ad-
.vantage of the separate Supreme Court system, and they have with
‘great unanimity adopted it. I respectfully suggest that we had bet-
ter profit by their experience.

.. I have thus, I fear at tiresome length, assigned the reasons which
induced me to withhold my signature from the bill entitled « An Act
to create a fifth Judicial Circuit, and to confer the powers and de-
‘wolve the duties of the Justices of the Supreme Coiirt upon the Cit-
‘cuit Judges.” Very Respectfully,

1 JAMES E. BROOME.

“!  On motion of Mr. Perry, the rule was waived and 500 copies of
_the Governoi’s Message upon the subject of the Supreme Court
:Judges was ordered to be printed for the use of the General As-
sembly

- On motion; the Senate adjourned until to-morrow, 10 o’clock,
A, M. ‘

THURSDAY, November 29th, 1855,

‘"The Senate met pursuant to adjournment.

: The Rev. Mr. Turner officiated as Chaplain,

~.>" Mr. Eppes moved,that so much of the Governor’s Message as re.
lates to the ¢ State debt,” and which was referred to the Committee
“*on the State of the Commonwealth, be referred to the Standing
Committee on Finance. ]

‘- Mr. Long moved that the Secretary of the Senate insert the name
“of Mr. Duncan in the several Standing Committees of the Senate
““in all places in which the name of Mr. Stuart now appears. '

§ ' Johns river and harbor be placed among the orders of the day.

& . Mr. Myrick gave notice that he would, on to-morrow, introduce a
* bill to make uniform the rate of interest in this State ; also,

- A hill defining the duties of Sheriffs and other officers collecting
. .money under execution or other process.

1 Mr. Myrick, according to previous notice, introduced a bill fo be
: entitled An Act to establisk Sale Days in this State, and fot other
" purposes, which was placed among the orders of the.day.

Mr. Hopkins moved that the bill regulating pilotage on the St..




