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(4) The arbitration panel shall allocate financial responsibility among
all defendants named in the notice of intent to initiate litigation, regard-
less of whether the defendant has submitted to arbitration. The defend-
ants in the arbitration proceeding shall pay their proportionate share of
the economic and noneconomic damages awarded by the arbitration
panel. All defendants in the arbitration proceeding shall be jointly and
severally liable for their proportionate share of any damages assessed in
arbitration. The determination of the percentage of fault of any defend-
ant not in the arbitration case shall not be binding against that defend-
ant, nor shall it be admissible in any subsequent legal proceeding.

(5) Payment by the defendants of the damages awarded by the arbi-
tration panel in the first arbitration proceeding shall extinguish those
defendants’ liability to the claimant and shall also extinguish those
defendants’ liability for contribution to any defendants who did not par-
ticipate in arbitration.

(6) Any defendant paying damages assessed pursuant to this section
or section 54 shall have an action for contribution against any nonar-
bitrating person whose negligence contributed to the injury.

Section 56. Effects of failure to offer or accept voluntary binding arbi-
tration.—

(1) A proceeding for voluntary binding arbitration is an alternative to
jury trial and shall not supersede the right of any party to a jury trial.

(2) If neither party requests or agrees to voluntary binding arbitra-
tion, the claim shall proceed to trial or to any available legal alternative
such as offer of and demand for judgment under s. 768.79, Florida Stat-
utes, or offer of settlement under s. 45.061, Florida Statutes.

(3) If the defendant refuses a claimant’s offer of voluntary binding
arbitration:

(a8) The claim shall proceed to trial without limitation on damages,
and the claimant, upon proving medical negligence, shall be entitled to
recover prejudgment interest, and reasonable attorney’s fees up to 25 per-
cent of the award reduced to present value.

(b) The claimant’s award at trial shall be reduced by any damages
recovered by the claimant from arbitrating codefendants following arbi-
tration.

(4) If the claimant rejects a defendant’s offer to enter voluntary bind-
ing arbitration:

(a) The damages awardable at trial shall be limited to net economic
damages, plus noneconomic damages not to exceed $350,000 per incident.
The Legislature expressly finds that such conditional limit on noneco-
nomic damages is warranted by the claimant’s refusal to accept arbitra-
tion, and represents an appropriate balance between the interests of all
patients who ultimately pay for medical negligence losses and the inter-
ests of those patients who are injured as a result of medical negligence.

(b) Net economic damages reduced to present value shall be award-
able, including, but not limited to, past and future medical expenses and
80 percent of wage loss and loss of earning capacity, offset by any collat-
eral source payments.

(c) Damages for future economic losses shall be awarded to be paid by
periodic payments pursuant to section 49(9), and shall be offset by future
collateral source payments.

(5) Jury trial shall proceed in accordance with existing principles of
law.

Section 57. Misarbitration.—

(1) At any time during the course of voluntary binding arbitration of
a medical negligence claim pursuant to section 54 or section 55, the
administrative hearing officer serving as chief arbitrator on the arbitra-
tion panel, if he determines that agreement cannot be reached, shall be
authorized to dissolve the arbitration panel and request the director of
the Division of Administrative Hearings to appoint two new arbitrators
from new lists of five names provided by each party to the arbitration.
Not more than one arbitrator shall be appointed from the list provided
by any party.

(2) Upon appointment of the new arbitrators, arbitration shall pro-
ceed at the direction of the chief arbitrator in accordance with the provi-
sions of sections 48-59.
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Section 58. Payment of arbitration award; interest.—

(1) Within 20 days after the determination of damages by the arbitra-
tion panel pursuant to section 54, the defendant shall:

(a) Pay the arbitration award, including interest at the legal rate, to
the claimant; or

(b) Submit any dispute among multiple defendants to arbitration
pursuant to section 55.

(2) Commencing 90 days after the award rendered in the arbitration
procedure pursuant to section 10, such award shall begin to accrue inter-
est at the rate of 18 percent per year.

Section 59. Appeal of arbitration award.——An arbitration award is a
final agency action for purposes of ss. 120.68 and 120.69, Florida Statutes.
Any appeal of an award shall be taken to the district court of appeal and
shall be limited to review on the record, and not de novo.

Section 60. Legislative findings and intent.—
(1) The Legislature makes the following findings:

(a) Physicians practicing obstetrics are high-risk medical specialists
for whom malpractice insurance premiums are very costly, and recent
increases in such premiums have been greater for such physicians than
for other physicians.

(b) Any birth other than a normal birth frequently leads to a claim
against the attending physician; consequently, such physicians are among
the physicians most severely affected by current medical malpractice
problems.

(c) Because obstetric services are essential, it is incumbent upon the
Legislature to provide a plan designed to result in the stabilization and
reduction of malpractice insurance premiums for providers of such ser-
vices in Florida.

(d) The costs of birth-related neurological injury claims are particu-
larly high and warrant the establishment of a limited system of compen-
sation irrespective of fault.

(2) It is the intent of the Legislature to provide compensation, on a
no-fault basis, for a limited class of catastrophic injuries that result in
unusually high costs for custodial care and rehabilitation. This plan shall
apply only to birth-related neurological injuries.

Section 61. Definitions.—As used in sections 60-75, the term:

(1) “Association” means the Florida Birth-Related Neurological
Injury Compensation Association established in section 74 to administer
the Florida Birth-Related Neurological Injury Compensation Plan and
the Birth-Related Neurological Injury Compensation Trust Fund estab-
lished in section 73.

(2) “Birth-related neurological injury” means injury to the brain or
gpinal cord of an infant of term gestation caused by oxygen deprivation
or mechanical injury occurring in the course of labor, delivery, or resusci-
tation in the immediate post-delivery period in a hospital, which renders
the infant permanently and substantially mentally and physically
impaired. This definition shall apply to live births only and shall not
include disability or death caused by genetic or congenital abnormality.

(3) “Claimant” means any person who files a claim pursuant to sec-
tion 64 for compensation for a birth-related neurological injury to an
infant. Such a claim may be filed by any legal representative on behalf of
an injured infant; and, in the case of a deceased infant, the claim may be
filed by an administrator, personal representative, or other legal repre-
sentative thereof.

(4) “Deputy commissioner” means a deputy commissioner of the Divi-
sion of Workers’ Compensation of the Department of Labor and Employ-
ment Security.

(5) “Division” means the Division of Workers’ Compensation of the
Department of Labor and Employment Security.

(6) “Hospital” means any hospital licensed in Florida.

(7) “Participating physician” means a physician licensed in Florida to
practice medicine who practices obstetrics or performs obstetrical ser-
vices either full time or part time and who had paid at the time of the
injury the assessment required for participation in the birth-related neu-
rological injury compensation plan for the year in which the injury
occurred. Such term shall not apply to:
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(a) Any physician who practices medicine as an officer, employee, or
agent of the Federal Government or of the state or its agencies or its sub-
divisions. For the purposes of this subsection, an agent of the state, its
agencies or subdivisions is a person who is eligible for coverage under any
self-insurance or insurance program authorized by the provisions of s.
768.28(13).

(b) Any physician who practices obstetrics in conjunction with his
teaching duties at an accredited medical school or in its main teaching
hospitals.

Section 62. Florida Birth-Related Neurological Injury Compensation
Plan; exclusiveness of remedy.—

(1) There is established the Florida Birth-Related Neurological
Injury Compensation Plan for the purpose of providing compensation,
irrespective of fault, for birth-related neurological injury claims. Such
plan shall apply to births occurring on or after January 1, 1989, and shall
be administered by the Florida Birth-Related Neurological Injury Com-
pensation Association.

(2) The rights and remedies granted by this plan on account of a
birth-related neurological injury shall exclude all other rights and reme-
dies of such infant, his personal representative, parents, dependents, and
next of kin, at common law or otherwise, arising out of or related to a
medical malpractice claim with respect to such injury; except that a civil
action shall not be foreclosed where there is clear and convincing evi-
dence of bad faith or malicious purpose or willful and wanton disregard
of human rights, safety, or property, provided that such suit is filed prior
to and in lieu of payment of an award under sections 60-75. Such suit
shall be filed before the award of the division becomes conclusive and
binding as provided for in section 70.

(3) Sovereign immunity is hereby waived on behalf of the Birth-
Related Neurological Injury Compensation Association solely to the
extent necessary to assure payment of compensation as provided in sec-
tion 69.

Section 63. Deputy commissioner of Division of Workers’ Compensa-
tion to determine claims.—The deputy commissioner shall hear and
determine all claims filed pursuant to sections 60-75 and shall exercise
the full power and authority granted to him with respect to workers’ com-
pensation claims, as necessary, to carry out the purposes of such sections.

Section 64. Filing of claims and responses; medical disciplinary
review.—

(1) Al claims filed for compensation under the plan shall commence
by the claimant filing with the division a petition seeking compensation.
Such petition shall include the following information:

(a) The name and address of the legal representative and the basis for
his representation of the injured infant.

(b) The name and address of the injured infant.

(c) The name and address of any physician providing obstetrical ser-
vices who was present at the birth and the name and address of the hospi-
tal at which the birth occurred.

(d) A description of the disability for which the claim is made.
(¢) The time and place the injury occurred.

(f) A brief statement of the facts and circumstances surrounding the
injury and giving rise to the claim.

(z) All available relevant medical records relating to the birth-related
neurological injury, and an identification of any unavailable records
known to the claimant and the reasons for their unavailability.

(h) Appropriate assessments, evaluations, and prognoses, and such
other records and documents as are reasonably necessary for the determi-
nation of the amount of compensation to be paid to, or on behalf of, the
injured infant on account of the birth-related neurological injury.

() Documentation of expenses and services incurred to date, which
indicates any payment made for such expenses and services, and by
whom.

() Documentation of any applicable private or governmental source
of services or reimbursement relative to the impairments.
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(2) The claimant shall furnish the division with as many copies of the
petition as required for service upon the association, any physician and
hospital named in the petition, and the Division of Medical Quality
Assurance, along with a $15 filing fee for deposit in the Workers’ Com-
pensation Administration Trust Fund. Upon receipt of the petition, the
division shall immediately serve the association, by service upon the
agent designated to accept service on behalf of the association, by regis-
tered or certified mail, and shall mail copies of the petition to any physi-
cian and hospital named in the petition, the Division of Medical Quality
Assurance, the Department of Health and Rehabilitative Services, and
the medical advisory review panel provided for in section 67.

(3) The association shall have 45 days from the date of service in
which to file a response to the petition and to submit relevant written
information relating to the issue of whether the injury alleged is a birth-
related neurological injury.

(4) Upon receipt of such petition, the Division of Medical Quality
Assurance shall review the information therein and determine whether it
involved conduct by a physician licensed under chapter 458, Florida Stat-
utes, or an osteopathic physician licensed under chapter 459, Florida
Statutes, that is subject to disciplinary action, in which case the provi-
sions of s. 455.225, Florida Statutes, shall apply.

(5) Upon receipt of such petition, the Department of Health and
Rehabilitative Services shall investigate the claim, and if it determines
that the injury resulted from, or was aggravated by, a breach of duty on
the part of a hospital in violation of chapter 395, Florida Statutes, it shall
take any such action consistent with its disciplinary authority as may be
appropriate.

Section 65. Tolling of statute of limitations.—The statute of limita-
tions with respect to any civil action that may be brought by, or on behalf
of, an injured infant allegedly arising out of, or related to, a birth-related
neurological injury shall be tolled by the filing of a claim in accordance
with sections 60-75, and the time such claim is pending or is on appeal
shall not be computed as part of the period within which such civil action
may be brought.

Section 66. Hearing; parties; discovery.—

(1) The deputy commissioner shall set the date for a hearing no
sooner than 60 days and no later than 120 days after the filing by a claim-
ant of a petition in compliance with section 64. The deputy commissioner
shall immediately notify the parties of the time and place of such hearing,
which shall be held in the county where the injury occurred unless other-
wise agreed to by the parties and authorized by the division.

(2) The parties to the hearing shall include the claimant and the asso-
ciation.

(3) Any party to a proceeding under sections 60-75 may, upon appli-
cation to the deputy commissioner setting forth the materiality of the
evidence to be given, serve interrogatories or cause the depositions of wit-
nesses residing within or without the state to be taken, the costs thereof
to be taxed as expenses incurred in connection with the filing of a claim.
Such depositions shall be taken after giving notice and in the manner
prescribed for the taking of depositions in actions at law, except that they
shall be directed to the deputy commissioner before whom the proceed-
ings may be pending.

Section 67. Medical advisory panel review and recommendations;
procedure.—

(1) Each claim filed with the division under sections 60-75 shall be
reviewed by a medical advisory panel of three qualified physicians of
whom one shall be a neurosurgeon, one shall be an obstetrician, and one
shall be a pediatrician. The panel shall file its report, with its recommen-
dation as to whether the injury for which the claim is filed is a birth-
related neurological injury, with the division at least 10 days prior to the
date set for the hearing. At the request of the division, at least one
member of the panel shall be available to testify at the hearing. The
deputy commissioner shall consider, but not be bound by, the recommen-
dation of the panel.

(2) The division shall develop a plan which provides the method and
procedure for such medical advisory panel review and shall develop such
plan in coordination with the Division of Medical Quality Assurance of
the Department of Professional Regulation and the Children’s Medical
Services Program Office of the Department of Health and Rehabilitative
Services.
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Section 68. Determination of claims; presumption; findings of deputy
commissioner binding on participants.—

(1) Upon completion of the hearing, the deputy commissioner shall
make the following determinations based upon all available evidence:

(a) Whether the injury claimed is a birth-related neurological injury.

1. A rebuttable presumption shall arise that the injury alleged is a
birth-related neurological injury where it has been demonstrated, to the
satisfaction of the deputy commissioner, that the infant has sustained a
brain or spinal cord injury caused by oxygen deprivation or mechanical
injury and that the infant was thereby rendered permanently and sub-
stantially mentally and physically impaired.

9. If either party disagrees with such presumption, that party shall
have the burden of proving that the injury alleged is not a birth-related
neurological injury.

(b) Whether obstetrical services were delivered by a participating
physician at the birth.

(¢) How much compensation, if any, is awardable pursuant to section
69.

(2) If the deputy commissioner determines that the injury alleged is
not a birth-related neurological injury or that obstetrical services were
not delivered by a participating physician at the birth, he shall enter an
order and shall cause a copy of such order to be sent immediately to the
parties by registered or certified mail.

(3) By becoming a participating physician, a physician shall be bound
for all purposes by the finding of the deputy commissioner or any appeal
therefrom with respect to whether such injury is a birth-related neurolog-
ical injury.

Section 69. Deputy commissioner awards for birth-related neurologi-
cal injuries; notice of award.—

(1) Upon determining that an infant has sustained a birth-related
neurological injury and that obstetrical services were delivered by a par-
ticipating physician at the birth, the deputy commissioner shall make an
award providing compensation for the following items relative to such
injury:

(a) Actual expenses for medically necessary and reasonable medical
and hospital, rehabilitative, residential, and custodial care and service,
for medically necessary drugs, special equipment, and facilities, and for
related travel; or in lieu of compensation for such items, custodial care in
a state-designated facility, if custodial care in a state-designated facility
is available. However, such expenses shall not include:

1. Expenses for items or services that the infant has received, or is
entitled to receive, under the laws of any state or the Federal Govern-
ment, except to the extent such exclusion may be prohibited by federal
law.

2. Expenses for items or services that the infant has received, or is
contractually entitled to receive, from any prepaid health plan, health
maintenance organization, or other private insuring entity.

3. Expenses for which the infant has received reimbursement, or for
which the infant is entitled to receive reimbursement, under the laws of
any state or the Federal Government, except to the extent such exclusion
may be prohibited by federal law.

4. Expenses for which the infant has received reimbursement, or for
which the infant is contractually entitled to receive reimbursement, pur-
suant to the provisions of any health or sickness insurance policy or other
private insurance program.

Expenses included under this paragraph shall be limited to reasonable
charges prevailing in the same community for similar treatment of
injured persons when such treatment is paid for by the injured person.

(b) Periodic payments of an award to the parent or legal guardian of
the infant found to have sustained a birth-related neurological injury,
which award shall not exceed $100,000. However, at the discretion of the
deputy commissioner, such award may be made in a lump sum.

(¢) Reasonable expenses incurred in connection with the filing of a
claim under sections 60-75, including reasonable attorney’s fees, which
shall be subject to the approval and award of the deputy commissioner.
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(2) The award shall require the immediate payment of expenses pre-
viously incurred and shall require that future expenses be paid as
incurred.

(3) A copy of the award shall be sent immediately by registered or
certified mail to each person served with a copy of the petition under sec-
tion 64(2).

Section 70. Conclusiveness of determination or award; appeal.—

(1) A determination of the deputy commissioner as to qualification of
the claim for purposes of compensability under section 68 or an award by
the deputy commissioner pursuant to section 69 shall be conclusive and
binding as to all questions of fact. Review of an order of a deputy com-
missioner shall be by appeal to the District Court of Appeal. Appeals
shall be filed in accordance with rules of procedure prescribed by the
Supreme Court for review of such orders.

(2) In case of an appeal from an award of the deputy commissioner,
the appeal shall operate as a suspension of the award, and the association
shall not be required to make payment of the award involved in the
appeal until the questions at issue therein shall have been fully deter-
mined.

Section 71. Enforcement of awards.—

(1) The deputy commissioner shall have full authority to enforce his
awards and to protect himself from any deception or lack of cooperation
in reaching his determination as to any award. Such authority shall
include the power to petition the circuit court for an order of contempt.

(2) A party may, if the circumstances so warrant, petition the circuit
court for enforcement of a final award by the deputy commissioner.

Section 72. Limitation on claim.—Any claim for compensation under
sections 55-70 that is filed more than 7 years after the birth of an infant
alleged to have a birth-related neurological injury shall be barred.

Section 73. Birth-Related Neurological Injury Compensation Trust
Fund.—

(1) There is hereby created within the Department of Insurance the
Birth-Related Neurological Injury Compensation Trust Fund to finance
the Florida Birth-Related Neurological Injury Compensation Plan.

(2) Such fund shall be administered by the Florida Birth-Related
Neurological Injury Compensation Association established in section 74,
in accordance with the following requirements:

(a) On or before July 1, 1988, the directors of the association shall
submit to the Department of Insurance for review a plan of operation
which shall provide for the efficient administration of the fund and for
prompt processing of claims against and awards made from the fund. The
plan of operation shall include provision for:

1. Establishment of necessary facilities;
2. Management of the fund;
3. Processing of claims against the fund;

4. Initial and annual assessment of the persons and entities listed in
subsection (4) to pay awards and expenses, which assessments shall be on
an actuarially sound basis subject to the limits set forth in subsection (4);
and

5. Any other matters necessary for the efficient operation of the
birth-related neurological injury compensation plan.

(b) The plan of operation shall be subject to approval by the Depart-
ment of Insurance after consultation with representatives of interested
individuals and organizations. If the Department of Insurance disap-
proves all or any part of the plan of operation, the directors shall within
30 days submit for review an appropriate revised plan of operation. If the
directors fail to do so, the Department of Insurance shall promulgate a
plan of operation. The plan of operation approved or promulgated by the
Department of Insurance shall become effective and operational upon
order of the Department of Insurance.

(¢) Amendments to the plan of operation may be made by the direc-
tors of the plan, subject to the approval of the Department of Insurance.

(3) All assessments paid pursuant to the plan of operation shall be
deposited in the Birth-Related Neurological Injury Compensation Trust
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Fund. The fund and any income therefrom shall be disbursed only for the
payment of awards under sections 60-75 and for the payment of the rea-
sonable expenses of administering the fund.

(4) On or before March 1, 1988, the following persons and entities
shall pay into the fund an initial assessment in accordance with the plan
of operation: .

(a) Each physician who wishes to participate in the Florida Birth-
Related Neurological Injury Compensation Plan and who otherwise qual-
ifies as a participating physician under sections 60-75 shall pay an initial
assessment of $5,000.

(b) Each hospital licensed under chapter 395, Florida Statutes, shall
pay an initial assessment of $50 per infant delivered during the prior cal-
endar year, as reported in the most recent annual licensure survey of hos-
pitals. Each hospital owned or operated by the state or a county, special
taxing district, or other political subdivision of the state shall not be
required to pay the initial agsessment or any assessment required by sub-
section (5). The term “infant delivered during the prior calendar year”
shall not include infants delivered by a physician employed by the State
or any political subdivision thereof.

(c) All physicians licensed by the state as of March 1, 1988, other than
participating physicians, shall pay into the fund an initial assessment of
$250, in the manner required by the plan of operation.

(5)(a) Beginning January 1, 1990, the persons and entities listed in
subsection (4), as of the date determined in accordance with the plan of
operation, shall pay an annual assessment in the amount equal to their
initial assessments, in the manner required by the plan of operation.

(b) If the assessments collected pursuant to subsection (4) and the
appropriation of funds provided by section 76 of this act to the fund from
the Insurance Commissioner’s Regulatory Trust Fund are insufficient to
maintain the fund on an actuarially sound basis, there is hereby appro-
priated for transfer to the fund from the Insurance Commissioner’s Regu-
latory Trust Fund an additional amount of up to $20 million.

(¢)1. Taking into account the assessments collected pursuant to sub-
section (4) and appropriations from the Insurance Commissioner’s Regu-
latory Trust Fund, if required to maintain the fund on an actuarially
sound basis, the Department of Insurance shall require each entity
licensed to issue casualty insurance as defined in s. 624.605(1)(b), (k), and
(q), Florida Statutes, to pay into the fund an annual assessment in an
amount determined by the department pursuant to paragraph (7)(a), in
the manner required by the plan of operation.

2. All annual assessments shall be made on the basis of net direct pre-
miums written for the business activity which forms the basis for each
such entity’s inclusion as a funding source for the plan in the state during
the prior year ending December 31, as reported to the Department of
Insurance, and shall be in the proportion that the net direct premiums
written by each carrier on account of the business activity forming the
basis for its inclusion in the plan bears to the aggregate net direct premi-
ums for all such business activity written in this state by all such entities.

3. No entity listed in this paragraph shall be individually liable for an
annual assessment in excess of 0.25 percent of that entity’s net direct pre-
miums written.

4. Casualty insurance carriers shall be entitled to recover their initial
and annual assessments through a surcharge on future policies, a rate
increase applicable prospectively, or a combination of the two.

(6)(a) The Department of Professional Regulation shall collect and
enforce collection of all assessments required to be paid by participating
and nonparticipating physicians pursuant to sections 60-75. Failure of a
physician to pay such assessment is grounds for disciplinary action pur-
suant to chapter 458 or chapter 459, Florida Statutes.

(b) The Department of Health and Rehabilitative Services shall col-
lect and enforce collection of all assessments required to be paid by hos-
pitals pursuant to sections 60-75. Failure of a hospital to pay such assess-
ment is grounds for disciplinary action pursuant to s. 395.018, Florida
Statutes.

(c) Assessments collected pursuant to this subsection shall be trans-
ferred to the Department of Insurance for deposit in the fund.

(7)(a) The Department of Insurance shall undertake an actuarial
investigation of the requirements of the fund based on the fund’s experi-
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ence in the first year of operation, including without limitation the assets
and liabilities of the fund. Pursuant to such investigation, the Depart-
ment of Insurance shall establish the rate of contribution of the entities
listed in paragraph (5)(c) for the tax year beginning January 1, 1990. Fol-
lowing the initial valuation, the Department of Insurance shall cause an
actuarial valuation to be made of the assets and liabilities of the fund no
less frequently than biennially. Pursuant to the results of such valua-
tions, the Department of Insurance shall prepare a statement as to the
contribution rate applicable to the entities listed in paragraph (5)(c).
However, at no time shall the rate be greater than 0.25 percent of net
direct premiums written.

(b) If the Department of Insurance finds that the fund cannot be
maintained on an actuarially sound basis based on the assessments and
appropriations listed in subsections (4) and (5), the department shall
increase the assessments specified in subsection (4) on a proportional
basis as needed.

Section 74. Florida Birth-Related Neurological Injury Compensation
Association; board of directors.—

(1)(a) The Florida Birth-Related Neurological Injury Compensation
Plan shall be governed by a board of five directors which shall be known
as the Florida Birth-Related Neurological Injury Compensation Associa-
tion.

(b) The directors shall be appointed for staggered terms of 3 years or
until their successors are appointed and have qualified.

(c) The directors shall be appointed by the Insurance Commissioner
as follows:

1. One citizen representative.

2. One representative of participating physicians.
3. One representative of hospitals.

4. One representative of casualty insurers.

5. One representative of physicians other than participating physi-
cians.

(2)(a) The Insurance Commissioner may select the representative of
the participating physicians from a list of at least three names to be rec-
ommended by the Florida Obstetric and Gynecologic Society; the repre-
sentative of hospitals from a list of at least three names to be recom-
mended by the Florida Hospital Association; the representative of
casualty insurers from a list of at least three names, one of which is rec-
ommended by the American Insurance Association, one by the Alliance
of American Insurers, and one by the National Association of Independ-
ent Insurers; and the representative of physicians other than participat-
ing physicians from a list of three names to be recommended by the Flor-
ida Medical Association and a list of three names to be recommended by
the Florida Osteopathic Medical Association. In no case shall the Insur-
ance Commissioner be bound to make any appointment from among the
nominees of such respective associations.

(b) The Insurance Commissioner shall promptly notify the appropri-
ate medical association upon the occurrence of any vacancy, and like
nominations may be made for the filling of the vacancy.

(3) The directors shall act by majority vote with five directors consti-
tuting a quorum for the transaction of any business or the exercise of any
power of the plan. The directors shall serve without salary, but each
director shall be reimbursed for actual and necessary expenses incurred
in the performance of his official duties as a director of the plan, in
accordance with s. 112.061, Florida Statutes. The directors shall not be
subject to any liability with respect to the administration of the plan.

(4) The board of directors shall have the power to:
(a) Administer the plan.

(b) Administer the Birth-Related Neurological Injury Compensation
Trust Fund.

(c) Administer the payment of claims on behalf of the plan.

(d) Direct the investment and reinvestment of any surplus in the
fund over losses and expenses, provided that any investment income gen-
erated thereby remains in the fund.

(e) Reinsure the risks of the fund in whole or in part.
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(f) Sue and be sued, and appear and defend, in all actions and pro-
ceedings in its name to the same extent as a natural person.

(g) Have and exercise all powers necessary or convenient to effect any
or all of the purposes for which the plan is created.

(h) Enter into such contracts as are necessary or proper to administer
the plan.

(i) Employ or retain such persons as are necessary to perform the
administrative and financial transactions and responsibilities of the plan
and to perform other necessary and proper functions not prohibited by
law.

() Take such legal action as may be necessary to avoid payment of
improper claims.

(k) Indemnify any employee, agent, member of the board of directors
or alternate thereof, or person acting on behslf of the plan in an official
capacity, for expenses, including attorney’s fees, judgments, fines, and
amounts paid in settlement actually and reasonably incurred in connec-
tion with any action, suit, or proceeding, including any appeal thereof,
arising out of such person’s capacity acting on behalf of the plan; pro-
vided that such person acted in good faith and in a manner he reasonably
believed to be in, or not opposed to, the best interests of the plan and
provided that, with respect to any criminal action or proceeding, he had
reasonable cause to believe his conduct was lawful.

Section 75. Notice to obstetrical patients of participation in the
plan.—Each hospital and each participating physician under the Florida
Birth-Related Neurological Injury Compensation Plan shall provide
notice to the obstetrical patients thereof as to participation in the limited
no-fault alternative for birth-related neurological injuries. Such notice
shall be provided on forms furnished by the association and shall include
a clear and concise explanation of a patient’s rights and limitations under
the plan.

Section 76. Appropriations.—

(1) There is hereby appropriated to the Department of Professional
Regulation 89 positions and $1.4 million from the Professional Regula-
tion Trust Fund for fiscal year 1987-1988 to carry out the purposes of this
act.

(2) There is hereby appropriated to the Department of Administra-
tion, Division of Administrative Hearings 5 positions and $207,168 from
the General Revenue Fund and 5 positions and $66,000 from the Admin-
istrative Trust Fund for the 1987-1988 fiscal year to implement the provi-
sions of this act. Additional salary rate of $380,425 is provided to the
Division.

(3) There is hereby appropriated to the Department of Insurance 9
positions and $149,616 from the Insurance Commissioner’s Regulatory
Trust Fund for the 1987-1988 fiscal year to implement the provisions of
this act.

(4) Effective January 1, 1990, there is hereby appropriated for trans-
fer the sum of $20 million from the Insurance Commissioner’s Regulatory
Trust Fund to the Birth-Related Neurological Injury Trust Fund.

Section 77. Notwithstanding any other provision of law, the Board of
Medicine and the Board of Osteopathic Medical Examiners are hereby
authorized to make a one-time fee assessment and renewal within the fee
limitations of this act.

Section 78. Subsection (6) is added to section 768.45, Florida Stat-
utes, to read:

768.45 Medical negligence; standards of recovery.—

(6)(a) In any action for damages involving a claim of negligence
against a physician licensed under chapter 458, osteopathic physician
licensed under chapter 459, podiatrist licensed under chapter 461, or
chiropractor licensed under chapter 460 providing emergency medical
services in a hospital emergency department, the court shall admit
expert medical testimony only from physicians, osteopathic physicians,
podiatrists, and chiropractors who have had substantial professional
experience within the preceding 5 years while assigned to provide emer-
gency medical services in ¢ hospital emergency department.

(b) For the purposes of this subsection:
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1. The term “emergency medical services” means those medical ser-
vices required for the immediate diagnosis and treatment of medical
conditions which, if not immediately diagnosed and treated, could lead
to serious physical or mental disability or death.

2. “Substantial professional experience” shall be determined by the
custom and practice of the manner in which emergency medical cover-
age is provided in hospital emergency departments in the same or simi-
lar localities where the alleged negligence occurred.

Section 79. Subsection (6) is added to section 768.81, Florida Stat-
utes, to read:

768.81 Comparative fault.—

(6) Notwithstanding anything in law to the contrary, in an action
for damages for personal injury or wrongful death arising out of medical
malpractice, whether in contract or tort, when an apportionment of
damages pursuant to this section is attributed to a teaching hospital as
defined in s. 395.502(22), the court shall enter judgment against each
party liable on the basis of such party’s percentage of fault and not on
the basis of the doctrine of joint and several liability.

Section 80. In an action for damages for personal injury or wrongful
death arising out of medical malpractice, whether in contract or tort,
when an apportionment of damages pursuant to s. 768.81, Florida Stat-
utes, is attributed to the Board of Regents, the court shall enter judgment
against each party liable on the basis of such party’s percentage of fault
and not on the basis of the doctrine of joint and several liability. The sole
remedy available to a claimant to collect damages, subject to the provi-
sions of this section, against the Board of Regents shall be pursuant to s.
768.28, Florida Statutes.

Section 81. Notwithstanding the provisions of s. 627.0625, Florida
Statutes, insurers issuing insurance in this state shall reflect in their fil-
ings for rates, rating schedules, or rating manuals for medical malpractice
insurance any savings or other effects realized by the insurer as a result
of this act.

Section 82. If any provision of this act or the application thereof to
any person or circumstance is held invalid, the invalidity shall not affect
other provisions or applications of the act which can be given effect with-
out the invalid provision or application, and to this end the provisions of
this act are declared severable.

Section 83. The Supreme Court of the State of Florida is requested
to adopt a standard jury instruction for use in medical negligence cases
involving alleged negligence occurring in hospital emergency rooms. It is
requested that such jury instruction carry out the legislative intent as
provided in section 45 with respect to the standard of care and the exi-
gencies of medical treatment in hospital emergency rooms.

Section 84. Section 768.66, Florida Statutes, is hereby repealed.

Section 85. In the event that this act does not result in savings in
medical malpractice premiums beyond those which would be otherwise
realized, it is the desire of the Legislature that the provisions of this act
be readdressed by the Legislature.

Section 86. This act does not apply to causes of action arising prior
to the effective date of this act.

Section 87. This act shall take effect upon becoming a law.

Conference Committee Amendment 2—Strike the title and
insert:

A bill to be entitled An act relating to medical incidents; providing leg-
islative findings and intent regarding regulatory reform; amending s.
20.30, F.S.; creating the Division of Medical Quality Assurance within the
Department of Professional Regulation; providing duties of the division
and bureau; requiring a report; placing the licensing boards for various
bealth care professions within the division; amending s. 395.0115, F.S,;
providing antitrust immunity through establishment of a state-mandated
peer review process; requiring licensed facilities to provide for peer review
of physicians who provide health care services at such facilities and pro-
viding procedures therefor; requiring report of final disciplinary actions
to the Division of Medical Quality Assurance for further investigation;
providing for peer review panel immunity and for confidentiality of rec-
ords; creating s. 395.0146, F.S.; requiring a certificate of need from the
Department of Health and Rehabilitative Services for termination or
reduction of emergency or trauma services; amending s. 395.017, F.S,;
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providing maximum charge for copying records; providing access to confi-
dential patient records for certain proceedings of the Department of Pro-
fessional Regulation; limiting public access thereto; amending s. 395.041,
F.S.; expanding internal risk management education and training
requirements; requiring certain incident reports relating to surgical pro-
cedures; requiring report of certain incidents to the department; limiting
public access; providing for department review and investigation of inci-
dents which may involve conduct subject to discipline; providing admin-
istrative fines for violation of reporting requirements; providing for
annual review of risk management programs; protecting risk managers
from liability for implementation of risk management programs; requir-
ing a report to the Legislature; amending s. 395.504, F.S.; to correct a
cross-reference; amending s. 455.225, F.S.; providing civil immunity and
prohibition from discharge to persons reporting with respect to incompe-
tence, impairment, or unprofessional conduct of specified health care
providers; providing penalties; amending s. 455.241, F.S.; providing for
reports of patient records; creating s. 455.2415, F.S.; providing for disclo-
sure of patient communications under certain circumstances; amending
8. 455.242, F.S,; providing for disposition of records of physicians who ter-
minate practice or relocate; amending s. 455.245, F.S.; providing condi-
tions for considering emergency suspension or restriction of a license; cre-
ating s. 455.247, F.8,; requiring physicians, osteopathic physicians,
podiatrists, and dentists to report professional liability claims and actions
to the department; specifying contents; creating s. 455.28, F.S.; requiring
reporting of certain physicians for violation of grounds for disciplinary
action; providing a penalty; requiring investigation of probable disciplin-
ary violations; amending s. 458.303, F.S.; revising exemption of certain
commissioned medical officers from specified medical practice provi-
sions; amending s. 458.307, F.S.; modifying membership of the Board of
Medicine; specifying composition of probable cause panels; providing for
a training program; providing for completion of a panel’s work; amending
s. 458311, F.S., relating to requirements for licensure of physicians by
examipation; providing for an investigative process; providing for
restricted licenses; amending s. 458.313, F.S.; providing for an investiga-
tive process for licensure by endorsement; requiring certain active prac-
tice; providing for restricted licenses; amending s. 458.315, F.S.; prohibit-
ing issuance of temporary certificates for practice in areas of critical need
to certain persons by endorsement; amending s. 458.3165, F.S.; providing
for biennial remewal of public psychiatry certificates; amending s.
458.319, F.S.; increasing the maximum fee for renewal of a license to
practice medicine; requiring evidence of active practice for license
renewal; providing for supervised practice; amending ss. 458.320 and
459.0085, F.S.; authorizing physicians and osteopathic physicians to use
risk retention groups to meet financial responsibility requirements;
amending s. 458.327, F.S.; providing a penalty for leading the public to
believe that one is licensed as a medical doctor, or is engaged in the
licensed practice of medicine, without a license; creating ss. 458.3295,
459.0145, F.S.; prohibiting a concerted effort by a physician or osteo-
pathic physician to refuse emergency room treatment to patients; autho-
rizing a circuit court to enjoin such conduct; providing a penalty; amend-
ing ss. 4568.331 and 459.015, F.S.; providing additional grounds for
disciplinary action against physicians and osteopathic physicians; provid-
ing penalties and providing priorities for application thereof; establishing
the burden of proof for administrative actions against physicians; provid-
ing for injunctive relief; providing for department review and investiga-
tion of claims; amending ss. 458.3315, 459.0155, F.S.; providing that a
physician or osteopathic physician who is believed to be impaired must
execute a release of his medical records to a consultant retained by the
Department of Professional Regulation and limiting the use which the
consultant may make of such records; amending s. 458.337, F.S.; specify-
ing requirements for reports by medical organizations and hospitals when
the physician has resigned; amending s. 458.345, F.S.; establishing
requirements for registration of resident physicians and interns; provid-
ing a fee; restricting renewal or extension; prohibiting registration of cer-
tain persons; increasing a penalty; amending ss. 458.347 and 459.022, F.S.;
allowing extended temporary certification of physician assistants and
osteopathic physician assistants; amending s. 459.0055, F.S.; providing
for an investigative process for licensure of osteopathic physicians;
amending s. 459.008, F.S.; requiring evidence of active practice for license
renewal; providing for supervised practice; amending s. 459.0092, F.S.;
increasing the maximum fee for renewal of a license to practice osteo-
pathic medicine; amending ss. 460.413, 461.013, 464.018, 465.016, and
466.028, F.S.; providing additional grounds for disciplinary action against
chiropractic physicians, podiatrists, nurses, pharmacists, and dentists;
amending s. 627912, F.S,; requiring insurers to report certain claims
against dentists; providing for department review and investigation; pro-
viding for an annual report; amending s. 641.55, F.S.; providing for
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department review and investigation of certain incidents reported by
health maintenance organization internal risk management programs;
limiting public access; requiring report of certain incidents relating to
surgical procedures; amending s. 768.13, F.S.; providing immunity from
civil liability to physicians, hospitals, and certain hospital employees ren-
dering medical care or treatment in response to an emergency within a
hospital or trauma center; providing exceptions to such immunity;
amending s. 768.45, F.S.; prescribing matters to be considered by the trier
of fact in a claim of negligence for services provided in a hospital emer-
gency room; limiting who may give expert medical testimony; amending
s. 768.78, F.S.; providing additional methods of payments of damage
awards; providing legislative findings and intent; providing definitions;
providing applicability of and procedure for mandatory presuit investiga-
tion and medical expert corroboration of medical negligence claims and
defenses by prospective parties; requiring availability of medical records
for presuit screening of claims and defenses and providing penalties; pro-
viding for presuit discovery of medical negligence claims and defenses
and providing immunity with respect thereto; providing for presuit inves-
tigation of medical negligence claims and defenses by the court, and pro-
viding penalties for lack of reasonable investigation in filing or in corrob-
orating medical negligence claims or defenses; providing for nonbinding
arbitration of civil cases involving claims for medical negligence; provid-
ing for selection of arbitration panels; providing for referral of cases to
arbitration and procedures for referral; providing procedures for hear-
ings; providing for arbitration awards and judgments; providing for trial
de novo; providing for assessment of attorney’s fees and costs in certain
circumstances; providing for appeal of award; creating the Florida Birth-
Related Neurological Injury Compensation Plan; providing legislative
findings and intent; providing definitions; providing exclusiveness of
remedy; providing for the hearing of claims by deputy commissioners of
the Division of Workers’ Compensation of the Department of Labor and
Employment Security; providing procedure for the filing of claims and
responses; providing for medical disciplinary review; providing for tolling
of the statute of limitations; providing for hearings, parties, and discov-
ery; providing for review by a medical advisory panel; providing for deter-
mination of claims; providing a presumption as to injury; providing for
binding nature of findings; providing for awards for birth-related neuro-
logical injuries, and for notice of such awards; providing for conclusive-
ness of determination or award; providing for appeal; providing for
enforcement of awards; providing a limitation on the bringing of claims;
creating the Birth-Related Neurological Injury Compensation Trust
Fund within the Department of Insurance and providing for administra-
tion of the fund by the Florida Birth-Related Neurological Injury Com-
pensation Association pursuant to a plan of operation approved by said
department; providing for assessments for participation in the plan; pro-
viding for actuarial valuation of the fund by the department; providing
for membership and a board of directors for the association; providing
powers and duties of the association; providing for notice to obstetrical
patients of participation in the plan; providing for certain appropriations;
providing for assessment by certain boards; amending s. 768.81, F.S.; pro-
viding for an apportionment of damages based on a party’s percentage of
fault and not on the basis of the doctrine of joint and several liability;
requiring medical malpractice insurers to reflect certain savings in rate
filings and schedules; providing an effective date.

WHEREAS, the Legislature finds that there is in Florida a financial
crisis in the medical liability insurance industry, and

WHEREAS, it is the sense of the Legislature that if the present crisis
is not abated, many persons who are subject to civil actions will be unable
to purchase liability insurance, and many injured persons will therefore
be unable to recover damages for either their economic losses or their
noneconomic losses, and

WHEREAS, the people of Florida are concerned with the increased
cost of litigation and the need for a review of the tort and insurance laws,
and

WHEREAS, the Legislature believes that, in general, the cost of medi-
cal liability insurance is excessive and injurious to the people of Florida
and must be reduced, and

WHEREAS, the Legislature finds that there are certain elements of
damage presently recoverable that have no monetary value, except on a
purely arbitrary basis, while other elements of damage are either easily
measured on a monetary basis or reflect ultimate monetary loss, and

WHEREAS, the Legislature desires to provide a rational basis for
determining damages for noneconomic losses which may be awarded in
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certain civil actions, recognizing that such noneconomic losses should be
fairly compensated and that the interests of the injured party should be
balanced against the interests of society as a whole, in that the burden of
compensating for such losses is ultimately borne by all persons, rather
than by the tortfeasor alone, and

WHEREAS, the Legislature created the Academic Task Force for
Review of the Insurance and Tort Systems which has studied the medical
malpractice problems currently existing in the State of Florida, and

WHEREAS, the Legislature has reviewed the findings and recommen-
dations of the Academic Task Force relating to medical malpractice, and

WHEREAS, the Legislature finds that the Academic Task Force has
established that a medical malpractice crisis exists in the State of Florida
which can be alleviated by the adoption of comprehensive legislatively
enacted reforms, and

WHEREAS, the magnitude of this compelling social problem demands
immediate and dramatic legislative action, NOW, THEREFORE,

On motion by Senator Jennings, the Conference Committee Report
was adopted and CS for SB 6-E passed as recommended and was certified
to the House together with the Conference Committee Report. The vote
on passage was:

Yeas—26

Mr. President Deratany Jennings Peterson
Barron Dudley Johnson Scott
Beard Girardeau Kirkpatrick Thomas
Brown Grant Kiser Thurman
Childers, W. D. Grizzle Lehtinen Woodson
Crawford Hair Malchon

Crenshaw Hollingsworth ~ Myers

Nays—9

Childers, D. Langley Stuart

Frank McPherson Weinstein

Jenne Meek Weinstock

Vote after roll call:

Yea—Plummer
Pair

The following pair was announced by the Secretary in accordance with
Senate Rule 5.4:

I am paired with Senator Gordon on CS for SB 6-E. If he were present
he would vote “nay” and 1 would vote “yea.”

Gwen Margolis, 37th District
Explanations of Vote

We support the conference report because the bill provides several
first-steps toward relief of our emergency room coverage crisis, toward
reasonable pretrial screening of cases, and toward providing socially-
responsible medical care for newborn babies with serious birth defects.
While more broad-based measures are possible (and we have supported
such measures), this bill should not be defeated solely because it does not
go far enough.

Dexter Lehtinen, 40th District
Ileana Ros-Lehtinen, 34th District
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MESSAGES FROM THE HOUSE OF REPRESENTATIVES
The Honorable John W. Vogt, President

I am directed to inform the Senate that the House of Representatives
has admitted for introduction by the required Constitutional two-thirds
vote of the membership of the House and passed with amendments SB
13-E and requests the concurrence of the Senate.

John B. Phelps, Clerk

SB 13-E—A bill to be entitled An act relating to educational facilities;
amending s. 235.056, F.S.; providing for separately advertising for and
receiving certain bids and proposals on the financing and construction of
facilities; providing for public disclosure of information related to lease-
purchase agreements; providing an effective date.

Amendment 1—On page 1, line 30, after “organization” insert: ora
consortium of district school boards

Amendment 2—On page 2, line 5, before the period insert: and the
pledged revenues are limited to those authorized in s. 236.25(2)(e)

On motions by Senator Margolis, the Senate concurred in the House
amendments.

SB 13-E passed as amended and was ordered engrossed and then
enrolled. The action of the Senate was certified to the House. The vote
on passage was:

Yeas—34

Mr. President Frank Kiser Scott
Barron Girardeau Langley Stuart
Beard Grant Malchon Thomas
Brown Hair Margolis Thurman
Childers, D. Hollingsworth  McPherson Weinstein
Childers, W. D. Jenne Meek Weinstock
Crawford Jennings Myers Woodson
Crenshaw Johnson Peterson

Dudley Kirkpatrick Plummer

Nays—2

Grizzle Lehtinen

The Honorable John W. Vogt, President

I am directed to inform the Senate that the House of Representatives
has accepted the Conference Committee Report as an entirety and passed
CS for SB 6-E as amended by the Conference Committee Report.

John B. Phelps, Clerk

The bill contained in the foregoing message was ordered engrossed and
then enrolled.

CORRECTION AND APPROVAL OF JOURNAL
The Journal of February 3 was corrected and approved.
ADJOURNMENT

On motion by Senator Barron, the Senate adjourned sine die at 10:59
p.m.





