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CALL TO ORDER MOTIONS

The Senate was called to order by the President at 9:13 a.m. A quorum On motions by Senator Kirkpatrick, the rules were waived and the
present-37: meeting of the Select Committee on Juvenile Justice Reform scheduled

Mr. President Diaz-Balart Jenne Siegel for this day was cancelled and the Select Committee on Governmental
Mr. Presardent Dudaz-Balartey Jennings Siegelver Reform was granted permission to meet November 5 at 8:30 a.m.
Beard Dudley Jennings Silver
Boczar Dyer Johnson Sullivan On motion by Senator Kirkpatrick, by two-thirds vote CS for CS for
Brown-Waite Foley Jones Turner SB 10-C was established as the Special Order Calendar for this day.
Burt Forman Kirkpatrick Weinstein
Casas Grant Kiser Wexler On motion by Senator Kirkpatrick, the provisions of Rule 7.1 relating
Childers Grogan Kurth Williams to two-hour notice of amendments to be considered by the Senate were
Crenshaw Harden McKay waived for the evening session this day.
Crist Hargrett Meadows
Dantzler Holzendorf Scott RECESS

Excused: Senator Bankhead until 9:20 a.m.; periodically, Senators On motion by Senator Kirkpatrick, the Senate recessed at 2:26 p.m. to
Childers, Dantzler, Grant, Holzendorf, Jenne, Jennings, Kirkpatrick, reconvene at 5:00 p.m.
Kiser, McKay and Scott; conferees on CS for SB 12-C; CS for HB's 33-C
and 43-C and CS for HB 31-C. EVENING SESSION

PRAYER The Senate was called to order by the President at 5:20 p.m. A quorum

The following prayer was offered by Joe Brown, Secretary of the present-36:
Senate: Mr. President Diaz-Balart Hargrett Meadows

O Lord, we pray for the safe return of these Senators to their respective Bankhead Dudley Holzendorf Myers
homes and families-no later than tomorrow. Amen. Beard Dyer Johnson SilvergelBoczar Foley Johnson Silver

TPLEDGE' Brown-Waite Forman Jones Sullivan
GPLEDGtE Burt Grant Kirkpatrick Turner

Senator Johnson led the Senate in the pledge of allegiance to the flag Casas Grogan Kiser Weinstein
of the United States of America Crenshaw Gutman Kurth Wexler

Crist Harden McKay Williams

MOTIONS ~~~MOTIONS ~SPECIAL ORDER
On motions by Senator Kirkpatrick, the rules were waived and the fol-

lowing committees were granted permission to meet this day: the Con- On motion by Senator Silver, by two-thirds vote-
ference Committee on Workers' Compensation from 9:30 am- until 10:00 -C-A bill to be entitled An act relating to
a.m.; the Committee on Appropriations from 10:00 a.m. until 12:00 noon; CS for CS for SB 1-C-A bill to be entitled An act relatin to
the Committee on Corrections, Probation and Parole from 1:00 p.m. until weapons and firearms; amending s. 790.17, F.S.; prohibiting certain trans-
2:00 p.m.; the Select Committee on Juvenile Justice Reform from 5:15 fer to a minor of a weapon, or electric weapon or device; prohibiting sale
p.m. until 7:00 p.m.; and the Committees on Natural Resources and Con- or transfer to a minor of a firearm and providing that a violation consti-
servation; and Judiciary from 2:30 p.m. until 5:30 p.m. in lieu of 2:00 p.m. tutes a third-degree felony; amending s. 790.175, F.S.; redefining the term

f 2 00 "minor"; requiring that the purchaser of a firearm be informed that it is
On motion by Senator Beard, the rules were waived and the Committee unlawful to store or leave a firearm within access of a minor or to know-

on Corrections, Probation and Parole was granted permission to consider ingly sell or transfer a firearm to a minor or a person of unsound mind;
SB 44-C at the meeting this day. amending s. 790.18, F.S.; prohibiting an arms dealer from selling or trans-

ferring a firearm or certain other weapons to a minor; increasing the pen-
RECESS alty for a violation from a misdemeanor to a felony; amending s. 790.22,

F.S.; prohibiting a minor from possessing a firearm; providing certain
On motion by Senator Kirkpatrick, the Senate recessed at 9:20 a.m. to exceptions; prohibiting adults responsible for a minor from knowingly

reconvene at 2:00 p.m. permitting the minor to unlawfully possess a firearm; providing penalties
for a violation by an adult, including community service in certain cir-

AFTERNOON SESSION cumstances, and requiring the Department of Health and Rehabilitative
The See ws c d to oe by te P t at .AServices to provide a community service plan; providing penalties for a

The Senate was called to order by the President at 2:11 p.m. A quorum violation by a minor; requiring that a minor charged with certain offenses
present-40: involving the use or possession of a firearm be detained in secure deten-

President Dantzler Hargrett Meadows tion unless the state attorney authorizes the minor's release; providing for
Bankhead Diaz-Balart Holzendorf Myers a hearing within a specified period; providing circumstances under which
Beard Dudley Jenne Scott the court may order that the minor continue to be held in secure deten-
Boczar Dyer Jennings Siegel tion; requiring the court to order a minimum mandatory period of secure
Brown-Waite Foley Johnson Silver detention in addition to other punishments provided by law if the minor
Burt Forman Jones Sullivan is found to have committed certain offenses involving the use or posses-
Casas Grant Kirkpatrick Turner sion of a firearm and is not committed to a residential commitment pro-
Childers Grogan Kiser Weinstein gram of the Department of Health and Rehabilitative Services; providing
Crenshaw Gutman Kurth Wexler for mandatory revocation or suspension of the driving privilege if a minor
Crist Harden McKay Williams is found to have committed certain offenses involving the use or posses-
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sion of a firearm; providing for enhanced penalties; providing for the sei- The vote was:
zure and disposal of a firearm used or possessed unlawfully by a minor;
providing that such provisions are supplemental to certain other criminal Yeas-27 Nays-11
sanctions; providing for the secure detention of a minor charged with a Senator Dantzler moved the following amendment which failed:
violation of certain provisions of ch. 790, F.S., pending a court hearing;
amending s. 790.23, F.S.; prohibiting felons, and juveniles found to have Amendment 4-On page 10, lines 24, 25 and 29, strike "serve a man-
committed a delinquent act that would be a felony if committed by an datory" and insert: may serve a
adult, from using or possessing a firearm under certain conditions; pro-
viding exceptions; providing penalties; amending s. 790.25, F.S.; limiting SENATOR JONES PRESIDING
authorization for possession in private conveyance to persons over 18; Senator Siegel moved the following amendment which was adopted:
directing the Department of Health and Rehabilitative Services to pre- S
pare and disseminate public service announcements; providing appropri- Amendment 5-On page 6, line 29, after "age" insert: who has not
ations; providing effective dates. been convicted of a violation of this section

-was read the second time by title. RECONSIDERATION OF AMENDMENT

Senator Dudley moved the following amendment which was adopted: On motion by Senator Siegel, the Senate reconsidered the vote by

Amendment 1 (with Title Amendment)-On page 4, before line which Amendment 5 was adopted. Amendment 5 was withdrawn.
1, insert: Senator Sullivan moved the following amendment which was adopted:

Section 1. Subsection (9) of section 39.045, Florida Statutes, is Amendment 6-On page 7, line 15, after "Knowingly" insert: and
amended to read: willfully

39.045 Oaths; records; confidential information.- Senator McKay moved the following amendment which failed:

(9) Any other provisions of this chapter to the contrary notwithstand- Amendment 7-On page 7 strike all of lines 3 4 8 9 and 10
ing, a law enforcement agency may release for publication the name ands 9
address of a child taken into custody if the child is 16 years of age or older The vote was:
and has been taken into custody by a law enforcement officer for a viola-
tion of law which, if committed by an adult, would be a felony, or the Yeas-14 Nays-20
name and address of any child 16 years of age or older who has been
found by a court to have committed at least three or more violations of THE PRESIDENT PRESIDING
law which, if committed by an adult, would be misdemeanors, or the Senators Kurth, Bankhead, Wexler, Harden and Boczar offered the fol-
name and address of any child who has been adjudicated guilty of a capi- lowing amendment which was moved by Senator Kurth and adopted:
tal felony, life felony, or first degree felony, or a second degree felony
involving violence against a person. In addition, a law enforcement Amendment 8-On page 12, lines 12-15 and on page 14, lines 17-19,
agency may release for publication the name and address of a child who strike all of said lines; and on page 14, line 17, insert:
has been convicted of any offense involving possession or use of a fire- (2) There is hereby appropriated a lump sum of $12,512,000 from the

arm. ~ ~ ' -" (2) There is hereby appropriated a lump sum of $12,512,000 from the
General Revenue Fund to the Department of Health and Rehabilitative

(Renumber subsequent sections.) Services for the construction and operation of additional juvenile com-

And the title is amended as follows: mitment beds.
Senator Jones moved the following amendment:

In title, on page 1, line 2, after the semicolon (;) insert: amending s.
39.045, F.S.; authorizing a law enforcement agency to release the name Amendment 9 (with Title Amendment)-On page 7, strike lines
and address of a minor who has been adjudicated guilty of an offense 24 through 26, and insert: appropriate, be required to participate in
involving possession or use of a firearm; classes on parenting education which are approved by the Department

- _ j~~~i~rn . j ^ri~~~~f-i.1 ~of Health and Rehabilitative Services.
Senator Boczar moved the following amendment which failed: of Health and Rehabilitative Services.

Amendment 2-On page 14, strike all of lines 10-16, and insert: And the title is amended as follows:

Section 8. (1) There is hereby appropriated a lump sum of In title, on page 1, strike all of lines 24-27 and insert: an adult; autho-
,Section8. (1). T~here IShereby PP To. 1 s m "gtecutorqiethtapaetparticpate in clumpsses of ' ' . .

$14,870,510 from the General Revenue Fund, and 94 additional positions rizing the court to require that a parent participate in classes on parent-
are authorized, to the Department of Health and Rehabilitative Services. ing education;
Of this amount, $2,197,810 must be used for additional staffing for secure Senators Dudley and Jones offered the following amendment to
detention and case management for community service for delinquent Amendment 9 which was moved by Senator Dudley and adopted:
youths; $5,492,700 must be used to provide operational funding for 6
months for 359 additional residential commitment beds for moderate- Amendment 9A-On page 1, strike line 14 and insert: Health and
risk and high-risk delinquents; and $7,180,000 must be used for purchase Rehabilitative Services, upon the first conviction. Upon any subsequent
of facilities to be used for approximately half of the 359 residential com- conviction, the court may, if the court finds it appropriate, require the
mitment beds. parent to attend further parent education classes or render community

service hours together with the child.
Senator Crenshaw moved the following amendment which was

adopted: Amendment 9 as amended was adopted.

Amendment 3 (with Title Amendment)-On page 14, between On motion by Senator Silver, by two-thirds vote CS for CS for SB
lines 9 and 10, insert: 10-C as amended was read the third time by title, passed, ordered

Section 8. The Comptroller shall transfer the unencumbered cash engrossed and then certified to the House. The vote on passage was:
Section 8. The Comptroller shall transfer the unencumbered cash

balance in the Election Campaign Financing Trust Fund as of December Yeas-38 Nays-None
31, 1993, to the General Revenue Fund to offset the operating costs of
juvenile justice detention facilities authorized by this act.

(Renumber subsequent sections.) On motions by Senator Silver, by unanimous consent-

And the title is amended as follows: CS for CS for HB 91-C-A bill to be entitled An act relating to
weapons and firearms; amending s. 790.17, F.S.; prohibiting certain trans-

In title, on page 3, line 5, after the semicolon (;) insert: directing the fer to a minor of a weapon, or electric weapon or device; prohibiting sale
Comptroller to transfer funds from the Election Campaign Financing or transfer to a minor of a firearm and providing that a violation consti-
Trust Fund to the General Revenue Fund to offset the operating costs of tutes a third-degree felony; amending s. 790.175, F.S.; redefining the term
facilities authorized by this act; "minor"; requiring that the purchaser of a firearm be informed that it is
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unlawful to store or leave a firearm within access of a minor or to know- firearm to a minor with permission of the parent or guardian. However,
ingly sell or transfer a firearm to a minor or a person of unsound mind; the parent or guardian must maintain possession of the firearm except
amending s. 790.18, F.S.; prohibiting an arms dealer from selling or trans- pursuant to s. 790.22. A person who violates this subsection commits a
ferring a firearm or certain other weapons to a minor; increasing the pen- felony of the third degree, punishable as provided in s. 775.082, s.
alty for a violation from a misdemeanor to a felony; amending s. 790.22, 775.083, or s. 775.084.
F.S.; prohibiting a minor from possessing a firearm; providing certain
exceptions; prohibiting adults responsible for a minor from knowingly Section 3. Section 790.175, Florida Statutes, is amended to read:
permitting the minor to unlawfully possess a firearm; providing penalties 790.175 Transfer or sale of firearms; required warnings; penalties.-
for a violation by an adult, including community service in certain cir-
cumstances, and requiring the Department of Health and Rehabilitative (1) Upon the retail commercial sale or retail transfer of any firearm,
Services to provide a community service plan; providing penalties for a the seller or transferor shall deliver a written warning to the purchaser or
violation by a minor; requiring that a minor charged with certain offenses transferee, which warning states, in block letters not less than 1/4 inch in
involving the use or possession of a firearm be detained in secure deten- height.
tion unless the state attorney authorizes the minor's release; providing for
a hearing within a specified period; requiring the court to order a mini- "IT IS UNLAWFUL, AND PUNISHABLE BY IMPRISONMENT
mum mandatory period of secure detention in addition to other punish- AND FINE, FOR ANY ADULT TO STORE OR LEAVE A FIRE-
ments provided by law if the minor is found to have committed certain ARM IN ANY PLACE WITHIN THE REACH OR EASY ACCESS
offenses involving the use or possession of a firearm and is not committed OF A MINOR UNDER 18 YEARS OF AGE OR TO KNOWINGLY
to a residential commitment program of the Department of Health and SELL OR OTHERWISE TRANSFER OWNERSHIP OR POSSES-
Rehabilitative Services; providing for mandatory revocation or suspen- SION OF A FIREARM TO A MINOR OR A PERSON OF
sion of the driving privilege if a minor is found to have committed certain UNSOUND MIND."
offenses involving the use or possession of a firearm; providing for
enhanced penalties; providing for the seizure and disposal of a firearm (2) Any retail or wholesale store, shop, or sales outlet which sells fire-
used or possessed unlawfully by a minor; providing that such provisions arms must conspicuously post at each purchase counter the following
are supplemental to certain other criminal sanctions; providing for the warning in block letters not less than 1 inch in height:
secure detention of a minor charged with a violation of certain provisions "IT IS UNLAWFUL TO STORE OR LEAVE A FIREARM IN ANY
of ch. 790, F.S., pending a court hearing; amending s. 790.23, F.S.; prohib- PLACE WITHIN THE REACH OR EASY ACCESS OF A MINOR
iting felons, and juveniles found to have committed a delinquent act that UNDER 18 YEARS OF AGE OR TO KNOWINGLY SELL OR
would be a felony if committed by an adult, from using or possessing a OTHERWISE TRANSFER OWNERSHIP OR POSSESSION OFA
firearm under certain conditions; providing exceptions; providing penal-
ties; amending s. 790.25, F.S.; limiting authorization for possession in pri- FIREARM TO A MINOR OR A PERSON OF UNSOUND MIND.
vate conveyance to persons over 18; providing appropriations; providing (3) Any person or business knowingly violating a requirement to pro-
effective dates. vide warning under this section commits a misdemeanor of the second

-was taken up out of order and by two-thirds vote read the second degree, punishable as provided in s. 775.082 or s. 775.083.
time by title. (1) As used in thi act, the term "minor" me any per.on und. r th

Senator Silver moved the following amendment which was adopted: ag of 16.

Amendment 1 (with Title Amendment)-Strike everything after Section 4. Section 790.18, Florida Statutes, is amended to read:
the enacting clause and insert: 790.18 Sale or transfer of Selling arms to minors by dealers.-It is

Section 1. Subsection (9) of section 39.045, Florida Statutes, is unlawful for any dealer in arms to sell or transfer to a minor minors any
amended to read: firearm, pistol, Springfield rifle or other repeating rifle, bowie knife or

dirk knife, brass knuckles, slungshot, or electric weapon or device. A, and
39.045 Oaths; records; confidential information.- every person who violates violating this section commits hall be glty

(9) Any other provisions of this chapter to the contrary notwithstand- ida onyof the second ft degree, punishable as pro-
ing, a law enforcement agency may release for publication the name and ' 
address of a child taken into custody if the child is 16 years of age or older Section 5. Section 790.22, Florida Statutes, is amended to read:
and has been taken into custody by a law enforcement officer for a viola-
tion of law which, if committed by an adult, would be a felony, or the 790.22 Use of BB guns, air or gas-operated guns, or electric weapons
name and address of any child 16 years of age or older who has been or devices, or firearms by minor ehild under 16; limitation; possession of
found by a court to have committed at least three or more violations of firearms by minor under 18 prohibited; penalties.-
law which, if committed by an adult, would be misdemeanors, or the
name and address of any child who has been adjudicated guilty of a capi- (1) The use for any purpose whatsoever of BB guns, ar or gas-
tal felony, life felony, or first degree felony, or a second degree felony operated guns, or electric weapons or devices, or fircorma an defined in .
involving violence against a person. In addition, a law enforcement 0 b a n or ehild under the age of16 yearsis prohibited unless
agency may release for publication the name and address of a child who such use is under the supervision and in the presence of an adult who is
has been convicted of any offense involving possession or use of a fire- acting with the consent of the mnor's parent.
arm. (2) Any adult responsible for the welfare of any child under the age

Section 2. Section 790.17, Florida Statutes, is amended to read: of 16 years who knowingly permits such child to use or have in his posses-
sion any BB gun, air or gas-operated gun, electric weapon or device, or

790.17 Furnishing weapons to minors under 18 years of age or persons firearm in violation of the provisions of subsection (1) of this section com-
of unsound mind and furnishing firearms to minors under 18 years of mits ia guilty-of a misdemeanor of the second degree, punishable as pro-
age prohibited, ete.- vided in s. 775.082 or s. 775.083.

(1) A person who Whoever sells, hires, barters, lends, transfers, or (3) A minor under 18 years of age may not possess a firearm, other
gives any minor under 18 years of age any pistol, dirk, electric weapon or than an unloaded firearm at his home, unless:
device, or other -emr weapon, other than an ordinary pocketknife, with-
out permission of the minor's parent or guardian of ouch minor, or the (a) The minor is engaged in a lawful hunting activity and is:
person having eharge of ouch minor, or sells, hires, barters, lends, trans-
fers, or gives to any person of unsound mind an electric weapon or device 1 At least 16 years of age; or
or any dangerous weapon, other than an ordinary pocketknife, commits 2. Under 16 years of age and supervised by an adult.
is guilty-of a misdemeanor of the first degree, punishable as provided in
s. 775.082 or s. 775.083. (b) The minor is engaged in a lawful marksmanship competition or

practice or other lawful recreational shooting activity and is:(2) A person may not knowingly sell or transfer a firearm to a minor
under 18 years of age except that a person may transfer ownership of a 1. At least 16 years of age; or
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2. Under 16 years of age and supervised by adult who is acting with (7) The provisions of this section are supplemental to all other pro-

the consent of the minor's parent or guardian. visions of law relating to the possession, use, or exhibition of a firearm.

(c) The firearm is unloaded and is being transported by the minor (8) Notwithstanding s. 39.042 or s 39.044(1), if a minor under 18

directly to or from an event authorized in paragraph (a) or paragraph years of age is charged with an offense that involves the use or posses-

(b). sion of a firearm, as defined in s. 790.001, other than a violation of sub-
section (3), or is charged for any offense during the commission of which

(4)(a) Any parent or guardian of a minor, or other adult responsible the minor possessed a firearm, the minor shall be detained in secure

for the welfare of a minor, who knowingly and willfully permits the detention, unless the state attorney authorizes the release of the minor,
minor to possess a firearm in violation of subsection (3) commits a mis- and shall be given a hearing within 24 hours after being taken into cus-

demeanor of the second degree, punishable as provided in s. 775.082, s. tody. At the hearing, the court may order that the minor continue to be

775.083, or s. 775.084. held in secure detention in accordance with the applicable time periods

(b) Any natural parent or adoptive parent, whether custodial or specified in s. 39.044(5), if the court finds that the minor meets the

noncustodial, or any legal guardian or legal custodian of a minor, if that criteria specified in s. 39.044(2), or if the court finds that the minor is
minor possesses a firearm in violation of subsection (3) may, if the court a clear and present danger to himself or the community. An order plac-

finds it appropriate, be required to participate in classes on parenting ing a minor in secure detention because the minor s a clear and present
education which are approved by the Department of Health and Reha- danger to himself or the community must be in writing and specify the
bilitative Services, upon the first conviction. Upon any subsequent con- need for detention and the benefits derived by the minor or the commu-

viction, the court may, if the court finds it appropriate, require the nity by placing the minor in secure detention.

parent to attend further parent education classes or render community (9) Notwithstanding s. 39.043, if the minor is found to have commit-

service hours together with the child. ted an offense that involves the use or possession of a firearm, as

(c) At any time after this act becomes law, but no later than July 1, defined in s. 790.001, other than a violation of subsection (3), or an

1994, the district juvenile justice boards of the Department of Health offense during the commission of which the minor possessed a firearm,

and Rehabilitative Services shall establish appropriate community ser- and is not committed to a residential commitment program of the

vice programs to be available to circuit courts in implementing this sub- Department of Health and Rehabilitative Services, in addition to any

section. The boards shall propose the implementation of a community other punishment provided by law, the court shall order:

service program in each circuit, and may submit a circuit plan, to be
implemented upon approval of the court, at any time after this act dtan(a) For a first offense, that the minor serve a mandatory period of

ibecolementeds law. n apprvalf eouraan adetention of 5 days in a secure detention facility and perform not less
becomes law. than 100 hours of community service.

(d) For the purposes of this section, community service may be pro-
vided on public property as well as on private property with the (b) For a second or subsequent offense, that the minor serve a man-

expressed permission of the property owner. Any community service datory period of detention of 10 days in a secure detention facility and

provided on private property is limited to such things as removal of perform not less than 250 hours of community service

graffitti and restoration of vandalized property. The minor shall receive credit for time served before adjudication.

(5)(a) A minor who violates subsection (3) commits a misdemeanor (10) If a minor is found to have committed an offense under subsec-

of the first degree, and shall, in addition to any other penalty provided tion (9), the court shall impose the following penalties in addition to

by law, be required to perform not less than 100 hours of community ser- any penalty imposed under paragraph (9)(a) or paragraph (9)b):
vice, and:

1. If the minor is eligible by reason of age for a driver license or drio- (a) For a first offense:
ing privilege, the court shall direct the Department of Highway Safety 1. If the minor is eligible by reason of age for a driver license or driv-

and Motor Vehicles to revoke or to withhold issuance of the minor's ing privilege, the court shall direct the Department of Highway Safety

driver license or driving privilege for up to 1 year. and Motor Vehicles to revoke or to withhold issuance of the minor's
driver license or driving privilege for up to 1 year.

2. If the minor's driver license or driving privilege is under suspen-
sion or revocation for any reason, the court shall direct the Department 2. If the minor's driver license or driving privilege is under suspen-

of Highway Safety and Motor Vehicles to extend the period of suspen- sion or revocation for any reason, the court shall direct the Department

sion or revocation by an additional period of up to 1 year. of Highway Safety and Motor Vehicles to extend the period of suspen-
sion or revocation by an additional period for up to 1 year.

3. If the minor is ineligible by reason of age for a driver license or
driving privilege, the court shall direct the Department of Highway 3. If the minor is ineligible by reason of age for a driver license or

Safety and Motor Vehicles to withhold issuance of the minor's driver driving privilege, the court shall direct the Department of Highway

license or driving privilege for up to 1 year after the date on which the Safety and Motor Vehicles to withhold issuance of the minor's driver

minor would otherwise have become eligible. license or driving privilege for up to 1 year after the date on which he
would otherwise have become eligible.

(b) For a second or subsequent offense, the minor shall be required
to perform not less than 250 hours of community service, and: (b) For a second or subsequent offense:

1. If the minor is eligible by reason of age for a driver license or driv- 1. If the minor is eligible by reason of age for a driver license or driv-
ing privilege, the court shall direct the Department of Highway Safety ing privilege, the court shall direct the Department of Highway Safety

and Motor Vehicles to revoke or to withhold issuance of the minor's and Motor Vehicles to revoke or to withhold issuance of the minor's
driver license or driving privilege for up to 2 years. driver license or driving privilege for up to 2 years.

2. If the minor's driver license or driving privilege is under suspen- 2. If the minor's driver license or driving privilege is under suspen-

sion or revocation for any reason, the court shall direct the Department sion or revocation for any reason, the court shall direct the Department

of Highway Safety and Motor Vehicles to extend the period of suspen- of Highway Safety and Motor Vehicles to extend the period of suspen-

sion or revocation by an additional period of up to 2 years. sion or revocation by an additional period for up to 2 years.

3. If the minor is ineligible by reason of age for a driver license or 3. If the minor is ineligible by reason of age for a driver license or

driving privilege, the court shall direct the Department of Highway driving privilege, the court shall direct the Department of Highway
Safety and Motor Vehicles to withhold issuance of the minor's driver Safety and Motor Vehicles to withhold issuance of the minor's driver
license or driving privilege for up to 2 years after the date on which the license or driving privilege for up to 2 years after the date on which he
minor would otherwise have become eligible.

(6) Any firearm that is possessed or used by a minor in violation of Section 6. Section 790.23, Florida Statutes, is amended to read:

this section shall be promptly seized by a law enforcement officer and
disposed of in accordance with s. 790.08(t)-(6). (Substantial rewording of section. See s. 790.23, F.S., for present text.)
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790.23 Felons and delinquents; possession of firearms or electric certain transfer to a minor of a weapon, or electric weapon or device; pro-
weapons or devices unlawful.- hibiting sale or transfer to a minor of a firearm and providing that a vio-

lation constitutes a third-degree felony; amending s. 790.175, F.S.; rede-(1) It is unlawful for any person to own or to have in his or her care, fining the term "minor"; requiring that the purchaser of a firearm be
custody, possession, or control any firearm or electric weapon or device, informed that it is unlawful to store or leave a firearm within access of a
or to carry a concealed weapon, including a tear gas gun or chemical minor or to knowingly sell or transfer a firearm to a minor or a person of
weapon or device, If that person has been- l o r t ^^ s l r tase ier oamnro esnoweapon or device, if that person has been: unsound mind; amending s. 790.18, F.S.; prohibiting an arms dealer from

(a) Convicted of a felony or found to have committed a delinquent act selling or transferring a firearm or certain other weapons to a minor;
that would be a felony if committed by an adult in the courts of this state; increasing the penalty for a violation from a misdemeanor to a felony;

amending s. 790.22, F.S.; prohibiting a minor from possessing a firearm;
(b) Convicted of or found to have committed a crime against the providing certain exceptions; prohibiting adults responsible for a minor

United States which is designated as a felony; from knowingly permitting the minor to unlawfully possess a firearm;
(c) Found to have committed a delinquent act in another state, terri- providing penalties for a violation by an adult; authorizing the court to(c) oundto hve cmmited adelnquet ac in nothr stte, require that a parent participate in classes on parenting education; pro-tory, or country that would be a felony if committed by an adult and require that a pesf Participate in clasmei on parenting education; pro-

which was punishable by imprisonment for a term exceeding 1 year; or vldmg penalties for a violation by a minor; requiring that a minor charged
'wi with certain offenses involving the use or possession of a firearm be

(d) Found guilty of an offense that is a felony in another state, terri- detained in secure detention unless the state attorney authorizes the
tory, or country and which was punishable by imprisonment for a term minor's release; providing for a hearing within a specified period; provid-
exceeding 1 year. ing circumstances under which the court may order that the minor con-

tinue to be held in secure detention; requiring the court to order a mini-(2) This section shall not apply to a person convicted of a felony mum mandatory period of secure detention in addition to other
whose civil rights and firearm authority have been restored, or to a punishments provided by law if the minor is found to have committed
person found to have committed a delinquent act that would be a felony certain offenses involving the use or possession of a firearm and is not
if committed by an adult with respect to which the jurisdiction of the committed to a residential commitment program of the Department of
court pursuant to chapter 39 has expired. Health and Rehabilitative Services; providing for mandatory revocation

(3) Any person who violates this section commits a felony of the or suspension of the driving privilege if a minor is found to have commit-
second degree, punishable as provided in s. 775.082, s. 775.083, or s ted certain offenses involving the use or possession of a firearm; providing
775.084. for enhanced penalties; providing for the seizure and disposal of a firearm

775*.084.~~~~~~~~~~~ *used or possessed unlawfully by a minor; providing that such provisions
Section 7. Subsection (5) of section 790.25, Florida Statutes, is are supplemental to certain other criminal sanctions; providing for the

amended to read: secure detention of a minor charged with a violation of certain provisions
of ch. 790, F.S., pending a court hearing; amending s. 790.23, F.S.; prohib-790.25 Lawful ownership, possession, and use of firearms and other iting felons, and juveniles found to have committed a delinquent act that

weapons.- would be a felony if committed by an adult, from using or possessing a
(5) POSSESSION IN PRIVATE CONVEYANCE.-Notwithstand- firearm under certain conditions; providing exceptions; providing penal-

ing subsection (2), it is lawful and is not a violation of s. 790.01 for a tles; amending s. 790-25, F.S.; limiting authorization for possession in pri-
person 18 years of age or older to possess a concealed firearm or other vate conveyance to persons over 18; directing the Department of Health
weapon for self-defense or other lawful purpose within the interior of a and Rehabilitative Services to prepare and disseminate public service
private conveyances without a license, if the firearm or other weapon is announcements; directing the Comptroller to transfer funds from the
securely encased or is otherwise not readily accessible for immediate use Election Campaign Financing Trust Fund to the General Revenue Fundsecuely ncaed o isothewisenotreadly ccesibleforimmeiat to offset the operating costs of facilities authorized by this act; providingNothing herein contained prohibits the carrying of a legal firearm other to appropriations; providting csts of facilitive dates authorized by this act; pro.ding
than a handgun anywhere in a private conveyance when such firearm is appropriations; providing effective date
being carried for a lawful use. Nothing herein contained shall be con- WHEREAS, the love affair between juveniles and firearms has reached
strued to authorize the carrying of a concealed firearm or other weapon an all-time high here in Florida, and
on the person. This subsection shall be liberally construed in favor of the
lawful use, ownership, and possession of firearms and other weapons, WHEREAS, the courts, the Legislature, and law enforcement cannot
including lawful self-defense as provided in s. 776.012. be the sole solution to stem our rising juvenile crime statistics, and

Section 8. The Department of Health and Rehabilitative Services WHEREAS, it is the will of the Legislature and all Floridians that
shall prepare public service announcements for dissemination to parents parental involvement, accountability, and responsibility become the key
throughout the state, of the provisions of this act. to solving our existing broken juvenile criminal justice system, and

Section 9. The Comptroller shall transfer the unencumbered cash WHEREAS, it is the will of Floridians all across this great state of ours
balance in the Election Campaign Financing Trust Fund as of December that juveniles who violate laws pertaining to the illegal use of firearms be
31, 1993, to the General Revenue Fund to offset the operating costs of dealt with in a swift and certain and severe manner, and
juvenile justice detention facilities authorized by this act. WHEREAS, it is time for the Governor, the President of the Senate,

Section 10. (1) There is hereby appropriated a lump sum of and the Speaker of the House of Representatives, along with the Republi-
$2,197,810 from the General Revenue Fund and 94 additional full-time can leaders of the Senate and House of Representatives, to seek relief
positions are authorized for the Juvenile Justice Program in the Depart- from our counterparts in the United States Congress by cutting the feder-
ment of Health and Rehabilitative Services. This shall be used for addi- ally mandated ties that bind us from curing our juvenile crime problems
tional staffing for secure detention and case management for community here at home, as said laws prevent us from using stricter, harsher, and
service for delinquent youth. more certain penalties in detaining Florida's juveniles, NOW, THERE-

FORE,
(2) There is hereby appropriated a lump sum of $12,512,000 from the

General Revenue Fund to the Department of Health and Rehabilitative On motion by Senator Silver, by two-thirds vote CS for CS for HB
Services for the construction and operation of additional juvenile com- 91-C as amended was read the third time by title, passed and certified
mitment beds. to the House. The vote on passage was:

Section 11. Except as otherwise expressly provided in this act, this act Yeas-39 Nays-None
shall take effect January 1, 1994.shall take effect January 1, 1994. CONFEREES ON CS FOR CS FOR HB 91-C APPOINTED
And the title is amended as follows:

Senator Silver moved that in the event the House refused to concur in
Strike everything before the enacting clause and insert: A bill to be Senate Amendment 1 that a conference committee be appointed. The

entitled An act relating to weapons and firearms; amending s. 39.045, President appointed Senator Silver, Chairman; Senators Beard, Mead-
F.S.; authorizing a law enforcement agency to release the name and ows, Myers, Siegel and Wexler; and alternates, Senators Bankhead and
address of a minor who has been adjudicated guilty of an offense involv- Kurth as conferees on CS for CS for HB 91-C. The action of the
ing possession or use of a firearm; amending s. 790.17, F.S.; prohibiting Senate was certified to the House.
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(b) An appearance in response to a legislative subpoena.

On motions by Senator Burt, by two-thirds vote SB 48-C was with- (c) Advice or services which arise out of a contractual obligation
drawn from the Committee on Commerce and by two-thirds vote placed with the Legislature, a member, a committee, any staff, or any legisla-
on the Special Order Calendar. tive entity to render the advice or services where such obligation is ful-

filled through the use of public funds.
On motion by Senator Burt, by two-thirds vote- filled through the use of public funds.

48-C-A bill t e (d) Representation of a client before the House of Representatives
SB 48-C-A bill to be entitled An act relating to supplemental corpo or the Senate or any member or committee

rate fees; amending s. 617.01225, F.S.; exempting certain nonprofit corpo-
rations from such fee; providing an effective date. Amendment 3-On page 4, strike all of lines 17-21, and insert:

-was read the second time by title. (f) A person employed by any executive, judicial, or

Senator Burt moved the following amendment which was adopted: Amendment 4-On page 18, strike line 13, and insert: of a complaint

Amendment 1 (with Title Amendment)-On page 1, strike all of based upon the personal knowledge of the complainant made pursuant
lines 9-21 and insert: to the Senate Rules or Rules of

Section 1. Subsection (1) of section 617.01225, Florida Statutes, as Senator Crenshaw moved the following amendment which was
created by section 46 of chapter 93-281, Laws of Florida, is amended to adopted:
read: Amendment 5 (with Title Amendment)-On page 8, lines 14-31,

617.01225 Supplemental corporate fee.- and on page 9, lines 1-20, strike all of said lines and insert:

(1)(a) Except as provided in paragraph (b), and in addition to any (2) Pursuant to the prohibition on the use of funds available to exec-
other taxes imposed by law, an annual supplemental corporate fee of utive, judicial, or quasi-judicial departments for lobbying purposes, as
$138.75 is imposed on each business entity that is authorized to transact set forth in s. 11.062, Florida Statutes, the Joint Legislative Manage-
business in this state and is required to file an annual report with the ment Committee may not accept funds appropriated to or otherwise
Department of State under s. 617.1622. available for use by such departments for the payment of a lobbyist reg-

istration fee.
(b) A nonprofit corporation that has an annual gross income of

$25,000 or less, which gross income does not include assessments as (3) The following persons are exempt from paying the fee, provided
defined in chapter 718, chapter 719, or chapter 721 or assessments they are designated in writing by the agency head or person designated
imposed or levied by homeowners' associations as referred to in chapter in this subsection:
617 or chapter 723, shall pay an annual supplemental corporate fee of a) Two employees of each department of the executive branch cr-
$38.75. ated under chapter 20, Florida Statutes.

And the title is amended as follows: (b) Two employees of the Game and Fresh Water Fish Commission.

In title, on page 1, lines 3 and 4, strike "exempting certain nonprofit c) Two employees of the Executive Office of the Governor.
corporations from such fee;" and insert: decreasing the supplemental cor-
porate fee that is paid by certain nonprofit corporations; (d) Two employees of the Commission on Ethics.

On motion by Senator Burt, by two-thirds vote SB 48-C as amended (e) Two employees of the Florida Public Service Commission.
was read the third time by title, passed, ordered engrossed and then certi-
fied to the House. The vote on passage was: (f) Two employees of the judicial branch designated in writing by

the Chief Justice of the Florida Supreme Court.
Yeas-40 Nays-None

(a) Any 9poroonwho rosivso no componoation for his appearanoce
other than rcasonablc rcimbursoment for hip travel and meal oxponoos.

On motions by Senator Kirkpatrick, by two-thirds vote HCR 67-C (b) Any governmntal official clcotcd in thc Stato of Florida.
was withdrawn from the Committee on Rules and Calendar and by two-
thirds vote placed on the Special Order Calendar. E)Two omployo of ach oato agonywho r doignatd in iting

On motion by Senator Kirkpatrick, the provisions of Rule 7.1 relating 
to two-hour notice of amendments to be considered by the Senate were Peroeno who arc not required to rogiotor under Joint Scnat and House
waived. Ru 1.1, but who choo to do o, ohall pay a procosing fee of $10.00 per

On motion by Senator Kirkpatrick, by two-thirds vote- house per biennium
67-C-A concurren resoluion providin. f (4) The annual fee is up to $50 per each house for a person to reg-

tHCR 67-C-A concurrent resolution providing for amendment of ister to represent one principal and up to an additional $10 per house for
Joint Rule One, Joint Rules of the Senate and House of Representatives, each additional principal that the person registers to represent. The
relating to lobbyist registration and reporting; revising registration amount of each fee shall be established annually by the Joint Legisla-
requirements; providing definitions; requiring committee appearance rec- tive Management Committee. The fees set shall be adequate to ensure
ords; revising the method of registration; revising fees; revising reporting operation of the lobbyist registration and reporting operations of the
periods; providing categories, expenditure valuation procedures, and oit Legislative Management Committee. The fees collected by th
types of reports; revising exemptions from reporting; revising the method Joint Legislative Management Committee under The fees ollected bpolicy shall be
for requesting opinions regarding registration; providing for informal Joint Legislative Management Committee under this joint policy shall be
opinions; revising open records provisions; providing for records retention deposited in the State Treasury and credited to the appropriation for leg-
and inspection; providing for implementation islative expenses specifically to cover the costs incurred in administeringan inpcin prvdn fripe ntio.this joint policy.

-was read the second time in full.
And the title is amended as follows:

Senator Kirkpatrick moved the following amendments which were ,.,, . .- ,.i._ .- T*^ Senator Kirkpatrick moved the following amendments which werepd In title, on page 1, strike line 9, and insert: prohibiting the Joint Legis-
adopted: lative Management Committee from accepting specified funds for the
Amendment 1-On page 2, strike all of lines 15-17, and insert: the payment of lobbyist registration fees; revising fees; revising reporting

goodwill of a member or employee of the Legislature. periods;

Amendment 2-On page 3, strike all of lines 16-31, and insert: On motion by Senator Kirkpatrick, HCR 67-C as amended was
adopted -and certified to the House. The vote on adoption was:

(a) Response to an inquiry for information by any member, commit- adopted and certified to the House. The vote on adoption was:
tee, or staff of the Legislature. Yeas-40 Nays-None
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REPORTS OF COMMITTEES sanctions; providing for the secure detention of a minor charged with a
violation of certain provisions of ch. 790, F.S., pending a court hearing;,

The Committee on Corrections, Probation and Parole recommends the amending s. 790.23, F.S.; prohibiting felons, and juveniles found to have
following pass: SB 44-C committed a delinquent act that would be a felony if committed by an

The Committee on Professional Regulation recommends the following adult, from using or possessing a firearm under certain conditions; pro-
pass: SB 42-C with 6 amendments viding exceptions; providing penalties; amending s. 790.25, F.S.; limiting

authorization for possession in private conveyance to persons over 18;
The bills contained in the foregoing reports were placed on directing the Department of Health and Rehabilitative Services to pre-

the calendar. pare and disseminate public service announcements; providing appropri-
ations; providing effective dates.

The Committee on Appropriations recommends a committee substi- MESSAGES FROM THE HOUSE OF
tute for the following: CS for SB 10-C REPRESENTATIVES

The bill with committee substitute attached was placed on FIRST READING
the calendar.

The Honorable Pat Thomas, President
INTRODUCTION AND I am directed to inform the Senate that the House of Representatives

REFERENCE OF BILLS has passed HB 113-C; has passed as amended CS for CS for HB 91-C; has
adopted as amended HCR 67-C and requests the concurrence of the

FIRST READING Senate.Senate.
MOTION TO INTRODUCE BILL John B. Phelps, Clerk

On motion by Senator Burt, by the required constitutional two-thirds
vote of the Senate the following bill was admitted for introduction:

By the Committee on Corrections and Representative Smith-
By Senators Burt, Kiser, Foley, Dudley, Myers, Jennings, Diaz-Balart,

Siegel, Grant, Crist, Casas, Brown-Waite, Bankhead, Silver, Johnson, HB 113-C-A bill to be entitled An act relating to technical clarifica-
Kurth, Meadows, Weinstein, Turner, Beard, Boczar, Thomas, Childers, tions and statutory conformance to correctional issues contained in the
Crenshaw, Dantzler, Dyer, Forman, Grogan, Gutman, Harden, Hargrett, "Safe Streets Initiative of 1994"; amending s. 921.001, F.S.; deleting a sen-
Holzendorf, Jenne, Jones, Kirkpatrick, McKay, Scott, Sullivan, Wexler tencing selection provision; adding conditional medical release and emer-
and Williams- gency control release to the listing of authorized release from incarcera-

tion for persons convicted of crimes committed on or after January 1,
SB 48-C-A bill to be entitled An act relating to supplemental corpo- 1994; amending s. 921.0011, F.S.; clarifying that control release includes

rate fees; amending s. 617.01225, F.S.; exempting certain nonprofit corpo- emergency control release; amending s. 921.188, F.S.; authorizing local
rations from such fee; providing an effective date. detention facilities for certain offenders; amending s. 947.1405, F.S.; pro-

-was referred to the Committee on Commerce. viding the conditional release program for inmates convicted of crimes
committed on or after January 1, 1994; providing an effective date.

COMMITTEE SUBSTITUTES -was referred to the Committee on Corrections, Probation and Parole.

FIRST READING

By the Committees on Appropriations and Criminal Justice and Sena- By the Committees on Appropriations and Criminal Justice and Rep-
tor Silver- resentative Martinez and others-

CS for CS for SB 10-C-A bill to be entitled An act relating to CS for CS for HB 91-C-A bill to be entitled An act relating to
weapons and firearms; amending s. 790.17, F.S.; prohibiting certain trans- weapons and firearms; amending s. 790.17, F.S.; prohibiting certain trans-
fer to a minor of a weapon, or electric weapon or device; prohibiting sale fer to a minor of a weapon, or electric weapon or device; prohibiting sale
or transfer to a minor of a firearm and providing that a violation consti- or transfer to a minor of a firearm and providing that a violation consti-
tutes a third-degree felony; amending s. 790.175, F.S.; redefining the term tutes a third-degree felony; amending s. 790.175, F.S.; redefining the term
"minor"; requiring that the purchaser of a firearm be informed that it is "minor"; requiring that the purchaser of a firearm be informed that it is
unlawful to store or leave a firearm within access of a minor or to know- unlawful to store or leave a firearm within access of a minor or to know-
ingly sell or transfer a firearm to a minor or a person of unsound mind; ingly sell or transfer a firearm to a minor or a person of unsound mind;
amending s. 790.18, F.S.; prohibiting an arms dealer from selling or trans- amending s. 790.18, FS.; prohibiting an arms dealer from selling or trans-
ferring a firearm or certain other weapons to a minor; increasing the pen- ferring a firearm or certain other weapons to a minor; increasing the pen-
alty for a violation from a misdemeanor to a felony; amending s. 790.22, alty for a violation from a misdemeanor to a felony-, amending s. 790.22,
F.S.; prohibiting a minor from possessing a firearm; providing certain F.S.; prohibiting a minor from possessing a firearm; providing certain
exceptions; prohibiting adults responsible for a minor from knowingly exceptions; prohibiting adults responsible for a minor from knowingly
permitting the minor to unlawfully possess a firearm; providing penalties permitting the minor to unlawfully possess a firearm; providing penalties
for a violation by an adult, including community service in certain cir- for a violation by an adult, including community service in certain cir-
cumstances, and requiring the Department of Health and Rehabilitative cumstances, and requiring the Department of Health and Rehabilitative
Services to provide a community service plan; providing penalties for a Services to provide a community service plan; providing penalties for a
violation by a minor; requiring that a minor charged with certain offenses violation by a minor; requiring that a minor charged with certain offenses
involving the use or possession of a firearm be detained in secure deten- involving the use or possession of a firearm be detained in secure deten-
tion unless the state attorney authorizes the minor's release; providing for tion unless the state attorney authorizes the minor's release; providing for
a hearing within a specified period; providing circumstances under which a hearing within a specified period; requiring the court to order a mini-
the court may order that the minor continue to be held in secure deten- mum mandatory period of secure detention in addition to other punish-
tion; requiring the court to order a minimum mandatory period of secure ments provided by law if the minor is found to have committed certain
detention in addition to other punishments provided by law if the minor offenses involving the use or possession of a firearm and is not committed
is found to have committed certain offenses involving the use or posses- to a residential commitment program of the Department of Health and
sion of a firearm and is not committed to a residential commitment pro- Rehabilitative Services; providing for mandatory revocation or suspen-
gram of the Department of Health and Rehabilitative Services; providing sion of the driving privilege if a minor is found to have committed certain
for mandatory revocation or suspension of the driving privilege if a minor offenses involving the use or possession of a firearm; providing for
is found to have committed certain offenses involving the use or posses- enhanced penalties; providing for the seizure and disposal of a firearm
sion of a firearm; providing for enhanced penalties; providing for the sei- used or possessed unlawfully by a minor, providing that such provisions
zure and disposal of a firearm used or possessed unlawfully by a minor; are supplemental to certain other criminal sanctions; providing for the
providing that such provisions are supplemental to certain other criminal secure detention of a minor charged with a violation of certain provisions
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of ch. 790, F.S., pending a court hearing; amending s. 790.23, F.S.; prohib- biddings against certain winners of such biddings; specifying recovery of
iting felons, and juveniles found to have committed a delinquent act that damages; providing for attorney's fees; providing exceptions; providing
would be a felony if committed by an adult, from using or possessing a for joinder inkpch actions; barring certain actions under certain circum-
firearm under certain conditions; providing exceptions; providing penal- stances; creating s. 440.105, F.S.; prohibiting certain activities; providing
ties; amending s. 790.25, F.S.; limiting authorization for possession in pri- penalties; creating s. 440.0151, F.S.; requiring that the Bureau of Work-
vate conveyance to persons over 18; providing appropriations; providing ers' Compensation Insurance Fraud of the Division of Insurance Fraud of
effective dates. the Department of Insurance establish a toll-free telephone number to

receive reports of workers' compensation fraud; providing civil immunity
(Taken up out of order and passed this day.) for persons who make such a report; providing criminal penalties; creat-

ing s. 440.1055, F.S.; providing for claims forms to carry a notice of pen-
alty for including false or misleading information on a statement of claim,

MOTION TO INTRODUCE BILL as defined; creating s. 440.106, F.S.; providing civil remedies under cer-
tain circumstances; authorizing the Division of Workers' Compensation

On motion by Senator Kirkpatrick, by the required constitutional two- of the Department of Labor and Employment Security; to impose certain
thirds vote of the Senate the following bill was admitted for introduction: penalties; creating s. 440.107, F.S.; providing powers of the division to

By Representative Wallace- enforce compliance with coverage requirements; authorizing the division
to assess penalties; creating s. 440.108, F.S.; providing for duty to report

HCR 67-C-A concurrent resolution providing for amendment of for certain individuals; authorizing the Bureau of Workers' Compensa-
Joint Rule One, Joint Rules of the Senate and House of Representatives, tion Insurance Fraud to investigate and report; amending s. 440.13, F.S.;
relating to lobbyist registration and reporting; revising registration revising provisions related to providing medical services and supplies;
requirements; providing definitions; requiring committee appearance rec- providing definitions; requiring employers to furnish medical treatment;
ords; revising the method of registration; revising fees; revising reporting providing for provider eligibility for payment; providing for autboriza-
periods; providing categories, expenditure valuation procedures, and tions for payments to providers; requiring health care providers to submit
types of reports; revising exemptions from reporting; revising the method certain reports to carriers under certain circumstances; providing for
for requesting opinions regarding registration; providing for informal independent medical examinations; providing for utilization review; pro-
opinions; revising open records provisions; providing for records retention viding for resolution of utilization and reimbursement disputes; provid-
and inspection; providing for implementation. ing for penalties for overutilization or certain violations of ch. 440, F.S.;

providing for certification of expert medical advisors; requiring the divi-
-was referred to the Committee on Rules and Calendar. sion to contract with such advisors to provide peer review or medical con-

RETURNING MESSAGES ON SENATE BILLS sultation under certain circumstances; providing procedures for expert
medical advisors; relieving such advisors of legal liability; requiring carri-

The Honorable Pat Thomas, President ers to timely compensate such an advisor; providing penalties for failure
to compensate; providing for audits by the division; providing for division

I am directed to inform the Senate that the House of Representatives jurisdiction; creating a three-member panel to adopt schedules of reim-
has passed with amendment SB 12-C and requests the concurrence of the bursement allowances; providing for per diem reimbursement for hospital
Senate, or failing to concur, requests the Senate to appoint a committee inpatient services; requiring the division to conduct a study of all phases
of conference to meet with a like committee appointed from the House to of the health care delivery system; providing for managed care; providing
resolve the differences between the houses. for removal of physicians from certain lists; providing for payment of

medical fees; providing for developing and implementing state practice
The Speaker of the House of Representatives has appointed as confer- paaersfrottinsrvcsorwkrscmestonliat;parameters for outpatient services for workers' compensation claimants;

ees on the part of the House Representative Lippman, Chair; Representa- creating s. 440.134, F.S., the "Workers' Compensation Managed Care
tives Mackey, Boyd, Burke, Hawkes and King, House Appointees; and Organization Act"; providing definitions; providing for the Department of
Representatives Wallace, Graber and Warner, Alternatives. Insurance to administer this section and to adopt and enforce rules; pro-

John B. Phelps, Clerk viding that a workers' compensation managed care organization, or
WCMCO, is exempt from the Florida Insurance Code; providing that this

SB 12-C-A bill to be entitled An act relating to workers' compensa- section is exclusively applicable to WCMCOs; requiring a certificate of
tion; amending s. 440.015, F.S.; revising the legislative intent; amending authority for owning, operating, or controlling a WCMCO or providing
s. 440.02, F.S.; revising certain definitions; amending s. 440.05, F.S.; pro- certain services; providing requirements for obtaining or renewing a cer-
viding for election and revocation of election of an exemption; amending tificate of authority; requiring an annual report; providing fees for licen-
s. 440.055, F.S.; requiring notice of noncoverage at worksites under cer- sure and license renewal; requiring a WCMCO to have a quality assur-
tain circumstances; amending s. 440.09, F.S.; providing for extent of ance program; providing requirements for changes of ownership;
workers' compensation coverage; requiring that injuries be established by requiring notice of and prerequisites to expanding the WCMCO's geo-
medical evidence; clarifying compensation for subsequent injuries related graphic area; specifying the minimum net worth that a WCMCO must
to preexisting conditions; providing presumptions that intoxication or maintain; prohibiting certain ownership interests in or by a WCMCO;
drug use caused certain injuries; amending s. 440.092, F.S.; excluding requiring such organization to disclose certain financial interests; provid-
from certain travel benefits certain travel to and from work; amending a. ing for suspending, revoking, or refusing to renew certificates of authority
440.10, F.S.; deleting a requirement that contractors or subcontractors and requiring notice thereof; providing for the maximum duration of sus-
show proof of workers' compensation coverage before receiving a building pension of a certificate, for obligations of the WCMCO during that
permit; providing a penalty for employers who fail to secure required period, and for reinstatement; providing obligations of carriers during
compensation; deleting a penalty; providing circumstances under which suspension or revocation of a WCMCO's certificate of authority; provid-
a person is presumed to be an independent contractor; amending s. ing for administrative fines; providing penalties for operating without a
440.101, F.S.; clarifying legislative intent relating to drug-free work- valid certificate of authority; providing for maintenance of and access to
places; amending s. 440.102, F.S.; clarifying and amending drug-free records; specifying other laws applicable to WCMCOs; requiring forms to
workplace program provisions; providing definitions; amending notice be filed with and approved by the Department of Insurance; setting rate
provisions; providing employer requirements for employer eligibility for limits; providing for periodic examination; providing for the disposition
certain discounts; providing requirements for bidding for a contract with of fees; prohibiting WCMCOs from transacting insurance business with-
the state, a county, or a municipality-, reassigning certain responsibilities out authorization; providing penalties for a false or fraudulent applica-
of the Department of Health and Rehabilitative Services for setting test- tion and for other violations of this section; requiring medical services
ing standards and overseeing testing-, requiring a carrier or insurer to pay and supplies to be provided in specified circumstances; providing that ch.
for treatment that occurs before a denial of benefits and to give notice to 440, F.S., applies to certain health maintenance organizations under spec-
health care providers; allowing random drug testing by a public employer-, ified conditions; amending s. 440.135, F.S.; amending provisions relating
relieving employers of civil liability, as specified; providing for reassign- to pilot programs for medical and remedial care; allowing such programs
ing an employee who tests positive for drugs or is in a drug-rehabilitation to combine other health insurance and workers' compensation insurance
program; creating a. 440.103, F.S.; requiring contractors, as a condition to into 24-hour health insurance coverage; amending s. 440.15, F.S.; clarify-
receiving a building permit, to show proof of having secured compensa- ing an employee's burden in proving permanent total disability; revising
tion for their employees; providing for a certificate of such proof; creating guidelines for payments to employees who are totally disabled; providing
a. 440.104, F.S.; providing for actions for damages by losers of competitive for continued vocational evaluations or testing under certain circum-
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stances; requiring that notice of evaluations or testing be given to an ing the Chief Judge to report to the judicial commission on the perform-
employee; providing procedures for withholding payments from an ance of each judge; amending as. 440.56 and 442.115, F.S.; requiring a
employee who refuses evaluation or testing; requiring claimants to prove client of a help supply services company to include certain employees of
permanent total disability in certain circumstances; prohibiting findings that company in the client's employee safety training program; amending
of permanent total disability for sheltered employment under certain cir- s. 440.49, F.S.; revising provisions relating to reemployment of injured
cumstances; excluding from benefits employees who refuse to apply for or workers and rehabilitation; focusing on limiting the liability for subse-
cooperate with application for social security benefits; providing for quent injury through the Special Disability Trust Fund; providing defini-
establishment of a uniform permanent impairment rating schedule; pro- tions; providing legislative intent; amending definitions; providing a
viding for determinations of permanent impairment by certain persons; deductible; providing for temporary compensation and medical benefits,
providing for supplemental benefits, which are regulated solely by this and allowing partial reimbursement to the employer from the trust fund;
section; deleting provisions relating to wage-loss benefits; amending pro- providing for the effect that the employer's knowledge of a preexisting
cedural requirements relating to benefits for temporary partial disability; condition has upon his reimbursement; revising the list of compensable
providing for repayment of indemnity benefits for which there was no injuries; revising the criteria by which claims for reimbursement are
entitlement; providing for the coordination of benefits; amending s. accepted; providing for assessments to maintain the trust fund; providing
440.16, F.S.; increasing required amount for funeral expenses; amending for the applicable law for purposes of determining entitlement to reim-
s. 440.185, F.S.; clarifying procedures related to notice of injury or death; bursement; creating s. 440.491, F.S.; providing for reemployment status
deleting a requirement that the division monitor certain provision of ben- reviews and reports; providing for reemployment assessments; providing
efits; deleting provisions relating to an electronic reporting system; for medical care coordination and reemployment services; providing for
amending s. 440.19, F.S.; clarifying procedures for filing claims for bene- training and education; specifying provider qualifications; requiring the
fits; providing for withdrawal of claims; providing for amending claims; division to monitor selection of providers, provision of services, and car-
providing conditions to a motion to dismiss; deleting a requirement that rier practices; restricting adjudications of permanent and total disability;
the division assist certain injured employees; deleting provisions relating amending s. 440.50, F.S.; providing for the funding of the Bureau of
to requiring a judge of compensation claims to mail claims to the division Workers' Compensation Fraud within the Department of Insurance from
and requiring the division to facilitate the resolution of conflicts in work- the Workers' Compensation Administration Trust Fund; amending ss.
ers' compensation cases; creating s. 440.191, F.S.; creating the Employee 440.51, 440.515, F.S.; providing for the Department of Insurance to
Assistance Office in the division; providing procedures, duties, and assume certain administrative functions, including auditing self-insurers
responsibilities of the office; amending s. 440.20, F.S.; amending condi- and maintaining confidential reports; amending s. 440.572, F.S.; correct-
tions of payment of benefits; requiring the division to monitor carriers to ing a cross-reference; amending s. 440.59, F.S.; requiring the Department
assure timely payment; providing for fines; deleting a requirement that of Labor and Employment Security to make an annual report on the
the division assess a fine under certain circumstances; prohibiting the administration of ch. 440, F.S., to specified officials; creating s. 440.593,
payment of attorney's fees; amending provisions related to lump-sum F.S.; providing for the division to establish an electronic reporting
payments; providing applicability of this section to all claims settlements system; providing for the division to periodically examine each carrier;
after a specified date; amending s. 440.207, F.S.; amending requirements creating the "Florida Occupational Safety and Health Act," consisting of
for workers' compensation system guide; amending s. 440.21, F.S.; delet- ss. 442.001; 442.002, 442.003, 442.004, 442.005, 442.006, 442.007, 442.008,
ing a penalty related to invalid employer-employee agreements; creating 442.009, 442.0105, 442.011, 442.012, 442.013, 442.014, 442.015, 442.016,
s. 440.211, F.S.; authorizing certain collective bargaining agreements; pro- 442.017, 442.018, 442.019, 442.0195, 442.021, 442.022, F.S.; creating s.
viding criteria; amending s. 440.25, F.S.; clarifying provisions requiring a 442.001, F.S.; providing a short title; creating s. 442.002, F.S.; providing
pretrial hearing and a final hearing under certain circumstances; provid- definitions; creating s. 442.003, F.S.; providing legislative intent; transfer-
ing for mediation; providing procedures for expediting resolution of ring, amending, and renumbering s. 440.09(5), F.S., as s. 442.004, F.S.;
claims; amending procedures for resolution of claims; providing for uni- providing for rulemaking governing safety inspections and consultations;
form local rules for workers' compensation; amending s. 440.29, F.S.; transferring, amending, and renumbering s. 440.152, F.S., as s. 442.005,
requiring receipt into evidence by a judge of compensation claims of cer- F.S.; providing for the division to make a continuous study of occupa-
tain medical reports; amending a. 440.32, F.S; providing for assessing tional diseases; repealing a. 440.46(2), (3), F.S., and transferring, amend-
costs and attorney's fees against an attorney who frivolously brings or ing, and renumbering s. 440.46(1), F.S., as s. 442.006, F.S.; authorizing the
maintains proceedings; amending s. 440.34, F.S.; amending limitations on division to enter and inspect places of employment for purposes of com-
attorney's fees that may be approved as reasonable for services to claim- pliance; providing a penalty for refusing to allow an inspection; creating
ants and to defendants; prohibiting carriers from recouping attorney's s. 442.007, F.S.; providing employers' responsibilities for employees'
fees by specified means; creating s. 440.345, F.S.; requiring reporting of safety; creating s. 442.008, F.S.; providing the division with the authority
attorney's fees to the division; amending s. 440.38, F.S.; revising and clar- to investigate safety at places of employment and to prescribe means of
ifying provisions requiring security for payments of compensation; reas- preventing accidents and occupational diseases; creating s. 442.009, F.S.;
signing certain oversight functions from the division to the Department providing the division and its representatives with a right of entry to
of Insurance; providing for the revocation of an employer's right to self- make inspections; creating a. 442.0105, F.S.; requiring employers whose
insure and for alternatives to revocation; providing additional options for employees have a high frequency or severity of work-related injuries to
employer coverage; amending provisions for indemnity benefits; requir- implement a safety and health program, for division approval; providing
ing specified life-insurance benefits; requiring carriers to maintain claims for rulemaking; creating s. 442.011, F.S.; requiring carriers to provide
adjusters in this state; deleting a penalty for failure to comply; amending safety consultations to their policyholders on request; requiring a report
s. 440.381, F.S.; revising a penalty for understating payroll or misrepre- to the division; requiring the division to set out criteria for, and to
senting employee duties; amending s. 440.385, F.S.; amending provisions approve, safety programs; creating s. 442.012, F.S.; requiring employers to
regulating the Florida Self-Insurers Guaranty Association; reassigning establish workplace safety committees; requiring the division to adopt
certain functions from the Department of Labor and Employment Secur- certain rules relating to committee membership and duties and to
ity to the Department of Insurance; amending s. 440.386, F.S.; assigning employer recordkeeping; requiring employees to receive their regular
to the Department of Insurance certain functions relating to the insol- wages while engaged in committee activities; creating s. 442.013; F.S.;
vency of an individual self-insurer; creating s. 440.4416, F.S.; creating a providing for employer penalties; creating s. 442.014, F.S.; providing for
state Workers' Compensation Advisory Council; providing for council cooperation between the division and the Federal Government for speci-
duties, membership, meetings, and reimbursement; creating s. 440.4417, fied purposes; creating s. 442.015, F.S.; providing penalties for certain
F.S.; creating a state Workers' Compensation Rules Advisory Council; employers who fail to implement a safety and health program; creating s.
providing for council duties, membership, meetings, and reimbursements; 442.016; F.S.; providing for paying the expenses of administering this
amending s. 440.45, F.S.; providing for nominations of judges of compen- chapter; creating s. 442.017, F.S.; providing a criminal penalty for an
sation claims by the Workers' Compensation Judicial Commission; pro- employer or owner that refuses to allow entry and inspections by division
viding qualifications for membership on the commission; providing that representatives; creating s. 442.018, F.S.; providing employees' rights and
the Governor appoints commission members; providing that the judicial responsibilities; creating s. 442.019, F.S.; providing for compliance; creat-
commission has the power to investigate and make recommendations to ing s. 442.20, F.S.; prohibiting making false statements to carriers; creat-
the Governor relating to the fitness for office of judges of compensation ing s. 442.021, F.S.; providing penalties for carriers under certain circum-
claims, and to impose sanctions; providing the Governor with power to stances; creating s. 442.022, F.S.; providing preemptive authority to the
remove such judges for specified causes; providing for review of the judi- division to adopt certain rules; creating s. 442.023, F.S.; prohibiting cer-
cial commission's actions; placing restrictions on such a judge who tain acts; providing penalties; providing a statute of limitations; amend-
vacates his judicial office; revising the duties of the Chief Judge; requir- ing s. 489.115, F.S.; prescribing for contractors' continuing education cur-
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ricula to contain information on workers' compensation and workplace missioner to contract with state attorneys to prosecute certain criminal
safety; transferring the self-insurance regulatory functions of the Depart- violations and to contribute funds to pay salaries and expenses of assis-
ment of Labor and Employment Security to the Department of Insur- tant state attorneys; amending s. 628.161, F.S.; providing that certain
ance; preserving current administrative rules; providing that the validity self-insurer's funds may become mutual insurers, by meeting specified
of current legal actions is not affected by the transfer; authorizing group requirements and submitting a plan of reorganization to the Department
self-insurers who have certificates of authority under current law to of Insurance for its approval; providing that certain contingent liability
receive certificates of authority under this act; creating s. 624.461, F.S.; of the self-insurer's fund members or former members is extinguished, as
defining the term "self-insurance fund"; amending s. 624.462, F.S.; pro- specified; repealing ss. 440.37, 440.38, 440.48, 440.56, F.S., relating to mis-
hibiting a commercial self-insurance fund from participating in the Flor- representation and fraudulent activity for the purpose of obtaining or
ida Self-Insurance Fund Guaranty Association; transferring, amending, denying workers' compensation benefits, relating to security for compen-
and renumbering s. 440.57, F.S., as s. 624.4621, F.S.; providing for group sation, relating to an annual report of the administration of ch. 440, F.S.,
self-insurance funds; transferring administrative responsibilities from the and relating to workplace safety rules and provisions; amending s.
division to the Department of Insurance; requiring participation in the 628.6013, F.S., relating to converted self-insurance funds; providing a
Florida Self-Insurance Fund Guaranty Association; transferring, amend- procedure for resolving maximum medical improvement or permanent
ing, and renumbering s. 440.575, F.S., as s. 624.4622, F.S.; providing for impairment disputes; providing an effective date.
local government self-insurance funds; correcting cross-references; trans- ( it Amn et)tik er
ferring, amending, and renumbering s. 440.571, F.S., as s. 624.46225, F.S.; House Amendment 1 (with Title Amendment)-St ke every- 
correcting a cross-reference; amending ss. 624.463, 624.474, 624.476, thing after the enacting clause and insert
624.480, 624.482, 624.484, 624.486, 624.488, F.S.; replacing the term "comn- Section 1. Subsection (4) is added to section 27.34, Florida Statutes,
mercial self-insurance fund" with the term "self-insurance fund" in provi- to read:
sions relating to the conversion of such a fund into a domestic mutual
insurer, relating to such a fund's payment of dividends or refunds to its 27.34 Salaries and other related costs of state attorneys' offices; limi-
members, relating to allowing assessments to be made upon such funds tations.-
for deficiencies, relating to impaired funds, relating to filing, approval, (4) Notwithstanding s. 27.25, the Insurance Commissioner may con-
and disapproval of forms, relating to the making and use of rates, relating tract with the state attorney of any judicial circuit of the state, the
to the registration of the funds, relating to filing, approval, and disap- statewide prosecutor, or the Justice Administration Commission for the
proval of forms, relating to the registration of the fund's agent, relating prosecution of criminal violations of the Workers' Compensation Law
to periodic examinations of the fund, and relating to the applicability of and related crimes and may contribute funds for such purposes. Such
related laws to the funds; creating s. 624.4741, F.S.; providing venue in funds may also be used for the training, expenses, and administrative
assessment actions brought by a self-insurance fund; transferring, costs of one or more assistant state attorneys or statewide prosecutors
amending, and renumbering s. 440.58, F.S., as s. 624.483, F.S.; reassign- used in the prosecution of such crimes.
ing, from the division to the Department of Insurance, certain duties
relating to self-insurers' payments of delinquent premiums and assess- 2. Subsection (22) of section 287.057, Florida Statutes, is added to
ments; transferring, amending, and renumbering s. 440.5705, F.S., as s. said section to read:
624.487, F.S.; correcting cross-references to conform to this act; reassign-
ing, from the Department of Labor and Employment Security to the (22) All contracts costing in excess of the amount provided in s.
Department of Insurance, duties relating to enforcing specified insurance 287.017 for CATEGORY TWO shall contain a provision that the con-
provisions and rulemaking; amending s. 627.041, F.S.; amending the defi- tractor shall continuously maintain security for the payment of com-
nition of the term "insurer" to include group self-insurance funds; creat- pensation as required by ss. 440.10 and 440.38 during the term of the
ing s. 627.212, F.S.; providing for carriers voluntarily to impose a work- contract. This section shall take effect July 1, 1994.
place safety program surcharge on certain policyholders or fund Section 3. Section 440.015, Florida Statutes, is amended to read:
members; providing for rulemaking; amending s. 627.311, F.S.; providing
for joint underwriters and joint reinsurers; providing purposes and 440.015 Legislative intent.-It is the intent of the Legislature that
requirements; providing for supervision of the joint underwriting plan by the Workers' Compensation Law be interpreted so as to assure the quick
a board of governors; providing board members' qualifications and terms and efficient delivery of disability and medical benefits to an injured
of office; requiring a plan of operation and prescribing contents of the worker and to facilitate the worker's return to gainful reemployment at
plan; providing for funding the plan; providing qualifications necessary a reasonable cost to the employer. It is the specific intent of the Legisla-
for insurance under the plan; requiring an independent actuarial certifi- ture that workers' compensation cases shall be decided on their merits.
cation; providing procedures in case of deficits; allowing the plan to The workers' compensation system in Florida is based on a mutual
retain excess premiums and assessments; providing liability for losses renunciation of common law rights and defenses by employers and
arising after a specified date; providing that plan losses are not to come employees alike. In addition, it is the intent of the Legislature that the
from insurers; providing that the joint underwriting plan is not a state facts in a workers' compensation case are not to be interpreted liberally
agency, except as specified; providing alternatives for paying premium in favor of either the rights of the injured worker or the rights of the
taxes; amending s. 627.4133, F.S.; providing that workers' compensation employer. Additionally, the Legislature hereby declares that disputes
and employer's liability insurance is subject to certain notice provisions; concerning the facts in workers' compensation cases are not to be given
creating part V of ch. 631, F.S., the "Florida Self-Insurance Fund Guar- a broad liberal construction in favor of the employee on the one hand or
anty Association Act," consisting of ss. 631.90. 631.905, 631.91, 631.915, of the employer on the other hand, and the laws pertaining to workers'
631.92, 631.925, 631.93, 631.935, 631.94, 631.945, 631.95, 631.955, 631.96, compensation are to be construed in accordance with the basic princi-
631.965, 631.97, 631.975, 631.98, 631.985, 631.99, 631.995, F.S.; providing pies of statutory construction and not liberally in favor of either
a title; providing purposes; providing for liberal construction; providing employee or employer. It is the intent of the Legislature to ensure the
definitions; creating the association and fund; providing for an organiza- prompt delivery of benefits to the injured worker. Therefore, an effi-
tional meeting and a board of directors; providing powers and duties of cient and self-executing system must be created which is not an eco-
the association; providing for assessments; requiring a plan of operation nomic or administrative burden. The Division of Workers' Compensa-
to be submitted to the department; specifying plan contents; providing tion shall administer the Workers' Compensation Law in a manner
for the prevention of insolvencies; providing for open association records which facilitates the self-execution of the system and the process of
and open meetings; providing immunity to the association and to the ensuring a prompt and cost-effective delivery of payments.
Department of Insurance; prohibiting certain advertisements or solicita-
tions; providing powers of the Department of Insurance; providing liabil- Section 4. Subsections (1), (8), (13), (14), (19), (24), and (31) and
ity of members of an impaired self-insurance fund for unpaid claims; pro- paragraphs (b), (c), and (e) of subsection (21) of section 440.02, Florida
viding for certain effects of paid claims; providing for a stay of Statutes, are amended, and subsections (32), (33), (34), (35), and (36) are
proceedings and for reopening of default judgments; prohibiting an added to said section, to read:
award of attorney's fees, except as specified; providing for assumption of 440.02 Definitions.-When used in this chapter, unless the context
liability relating to claimants covered by the Certified Pulpwood Dealers clearly requires otherwise, the following terms shall have the following
Self-Insurers Fund; requiring the district court of appeal to use the state meanings:
video teleconferencing network to facilitate access to courts; amending s.
772.102, F.S., to include violations of ss. 440.106 and 440.107, F.S., as a (1) "Accident" means only an unexpected or unusual event or result,
criminal activity; amending s. 27.34, F.S., authorizing the Insurance Comn- happening suddenly. A mental or nervous injury due to stress, fright or
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excitement only, or disability or death due to the accidental acceleration not required to obtain a federal employer identification number under
or aggravation of a venereal disease or of a disease due to the habitual use state or federal requirements.
of alcohol or controlled substances or narcotic drugs, or a disease which c. He performs or agrees to perform specific services or work for spe-
manifests itself in the fear of or dislike for an individual because of such cific amounts of money and the independent contractor controls the
individual's race, color, religion, sex, national origin, age, handicap, or means of performing the services or work.
marital status, shall be deemed not to be an injury by accident arising
out of the employment. Where a preexisting disease or anomaly is accel- d. He incus the principal expenses related to the service or work
erated or aggravated by an accident arising out of and in the course of that he or she performs or agrees to perform
employment, only acceleration of death or acceleration or aggravation of e. He is responsible for the satisfactory completion of work or ser-
the preexisting condition reasonably attributable to the accident shall be vices that he or she performs or agrees to perform and is or could be held
compensable, with respect to death or permanent impairment. liable for a failure to complete the work or service.

(8) "Date of maximum medical improvement" means the date after f. He receives compensation for work or service performed on a com-
m ission, per-aob, or competitive-bid basis and not on any other basis.

which further recovery from, or lasting improvement to, an injury or dis-
ease can no longer reasonably be anticipated, based upon a reasonable g. He may realize a profit or suffer a loss in connection with per-
degree of medical certainty probability. Medical opinion, findings, or formance of services.
other evidence establishing the possibility of improvement or deteriora- h. He has continuing or recurring business liabilities or obligations.
tion of the employee's injury due to the passage of time alone shall not
delay or otherwise affect the date of maximum medical improvement. i. He depends on the relationship of business receipts to expendi-

tures for the success or failure of the independent contractor's business.
(13)(a) "Employee" means every person engaged in any employment . . .(13)(a) "Employee" means every person engaged in any employment However, a determination as to whether an individual included in the

under any appointment or contract of hire or apprenticeship, express or Standard Industrial Classification Manual of 1987, Industry Numbers
implied, oral or written, including aliens and also including minors, 0711, 0721, 0722, 0751, 0761, 0762, 0781, 0782, 0783, 0811, 0831, 0851,
whether lawfully or unlawfully employed. 2411, 2421, 2435, 2436, 2448, and 2449, and a newspaper delivery person

is an independent contractor shall not be governed by the criteria in this
(b) "Employee" includes any person who is an officer of a corporation subsection but by common law principles giving due consideration to the

and who performs services for remuneration for such corporation within business activity of such individual.
this state, whether or not such services are continuous.

2.a. An individual who agrcce n writing to perform acrvico for a
1. Any officer of a corporation may elect to be exempt from the provi- poron or corporation without suprv.ision or control a A real estate

sions of this chapter by filing written notice of the election with the divi- salesperson a or agent, provided that such person agrees in writ-
sion as provided in s. 440.05. ing to perform if ouch servie by ouch individual for ouch poroon or corpo

ration is performed for remuneration solely by way of commission;
2. As to officers of a corporation who are actively engaged in the con- 3.k Bands, orchestras, and musical and theatrical performers, includ-

struction industry, no more than three officers may elect to be exempt ing disk jockeys, performing in licensed premises as defined in chapter
from the provisions of this chapter by Filing written notice of the election 562, provided a written contract evidencing an independent contractor
with the division as provided in s. 440.05. relationship is entered into prior to the commencement of such entertain-

ment; and
3. An officer of a corporation who elects to be exempt from the provi-

sions of this chapter by filing a written notice of the election with the 4.e. An owner-operator of a motor vehicle who transports property
division as provided in s. 440.05 is not an employee. under a written contract with a motor carrier which evidences a relation-

ship by which the owner-operator assumes the responsibility of an
Services shall be presumed to have been rendered the corporation in employer for the performance of the contract, provided that the owner-
cases when such officer is compensated by other than dividends upon operator is required to furnish the necessary motor vehicle equipment

shares , ,f stock ofsuchcorportionhim. and all costs incidental to the performance of the contract, including, butshares of stock of such corporation owned by him. . . . . ' not limited to, fuel, taxes, licenses, repairs, and hired help; and the

(c) "Employee" includes a sole proprietor or a partner who devotes owner-operator is paid a commission for his transportation service and is

full time to the proprietorship or partnership and, except as hereinafter not paid by the hour or on some other time-measured basis.
provided, elects to be included in the definition of employee by filing 5.3 A person whose employment is both casual and not in the course
notice thereof as provided in s. 440.05. Partners or sole proprietors of the trade, business, profession, or occupation of the employer.
actively engaged in the construction industry are considered employees 6.. A volunteer, except a volunteer worker for the state or a county,
unless they elect to be excluded from the definition of employee by filing city, or other governmental entity. A person who does not receive mone-
written notice of the election with the division as provided in s. 440.05. tary remuneration for his services is presumed to be a volunteer unless
However, no more than three partners in a partnership that is actively there is substantial evidence that a valuable consideration was intended
engaged in the construction industry may elect to be excluded. A sole by both employer and employee. For purposes of this chapter, the term
proprietor or partner who is actively engaged in the construction industry "volunteer" includes, but is not limited to:
and who elects to be exempt from the provisions of this chapter by filing a Persons who serve in private nonprofit agencies and who receive no
a written notice of the election with the division as provided in s. 440.05 compensation other than expenses in an amount less than or equivalent
is not an employee. For purposes of this chapter, every independent con- to the standard mileage and per diem expenses provided to salaried
tractor shall be deemed to be an employee unless that individual meets employees in the same agency or, in the event that such agency does not
the criteria set forth in subparagraph (d)1. have salaried employees who receive mileage and per diem, then such vol-

unteers who receive no compensation other than expenses in an amount
(d) "Employee" does not include: less than or equivalent to the customary mileage and per diem paid to

salaried workers in the community as determined by the division; and
1. An independent contractor, if that individual meets all of the fol-

lowing conditions who is not oubjcct to the control and direction of the b. Volunteers participating in federal programs established pursuant
employer as to his actual conduct, including: to Pub. L. No. 93-113.

7.4 Any officer of a corporation who elects to be exempt from the
a. He maintains a separate business with his or her own work facil- provisions of this chapter.

ity, truck, equipment, materials, or similar accommodations.
8.&e A sole proprietor or officer of a corporation who actively engages

b. He holds or has applied for a federal employer identification in the construction industry, and a partner in a partnership that is
number, unless the independent contractor is a sole proprietor who is actively engaged in the construction industry, who elects to be exempt
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from the provisions of this chapter. Such sole proprietor, officer, or part- tion of a court of bankruptcy as a debtor pursuant to the United States
ner is not an employee for any reason until the notice of revocation of Bankruptcy Code.
election filed pursuant to s. 440.05 is effective.

(b) With respect to an employee claiming insolvency pursuant to s.
9. An exercise rider who does not work for a single horse farm or 440.25(5), a person is insolvent who:

breeder, and who is compensated for riding on a case-by-case basis, pro-
vided a written contract is entered into prior to the commencement of 1 Has ceased to pay his debts in the ordinary course of business and
such activity which evidences that an employee/employer relationship cannot pay his debts as they become due; or
does not exist. 2. Has been adjudicated insolvent pursuant to the Federal Bank-

10. A taxicab, limousine, or other passenger vehicle-for-hire driver ruptcy Law.
who operates said vehicles pursuant to a written agreement with a com- (32) Agency means the Agency for Health Care Administration.
pany which provides any dispatch, marketing, insurance, communica-
tions, or other services under which the driver and any fees or charges (33) "Catastrophic injury' means a permanent impairment consist-
paid by the driver to the company for such services are not conditioned ing of:
upon, or expressed as a proportion of, fare revenues.

(a) Spinal cord injury involving severe paralysis of an arm, a leg, or
(14) "Employer" means the state and all political subdivisions the trunk;

thereof, all public and quasi-public corporations therein, every person
carrying on any employment, and the legal representative of a deceased (b) Amputation of an arm, a hand, a foot, or a leg, involving the
person or the receiver or trustees of any person. If the employer is a cor- effective loss of use of that appendage;
poration, parties in actual control of the corporation, including, but not (c) Severe brain or closed head injury, as evidenced by:
limited to, the president, officers who exercise broad corporate powers,
directors, and all shareholders directly or indirectly owning a control- 1. Severe sensory or motor disturbances;
ling interest in the corporation, shall be considered the employer for the
purposes of ss. 440.105 and 440.106. 2. Severe communication disturbances;

(19) "Permanent impairment" means any anatomic or functional 3. Severe complex integrated disturbances of cerebral function;
abnormality or loss, determined as a percentage of the body as a whole, 4. Severe episodic neurological disorders; or
existing after the date of maximum medical improvement, which results
from the injury. 5. Any other severe brain and closed head injury condition at least

as severe in nature as any condition described in this paragraph;
(21) Self-insurer" means:

(d) Second or third degree burns of 25 percent or greater of the total
(b) Any employer who has secured payment of compensation through body surface or third degree burns of 5 percent or greater to the face and

a group self-insurance fund self inoure pursuant to s. 624.4621 4A.57; hands;

(c) Any group self-insurance fund self-insurer established pursuant (e) Total or industrial blindness or
to s. 624.4621 440..57;

(f) Any other compensable injury of a nature and severity which
(e) Any local government self-insurance fund pe .established pursu- qualifies or would qualify an employee to receive disability income ben-

ant to s. 624.4622 440Ca!T. efits under Title II, or supplemental security income benefits under
(24) "Wages" means the money rate at which the service rendered is Title XVI, of the Social Security Act as such act exists on July 1, 1992,

recompensed under the contract of hiring in force at the time of the without regard to any time limitations provided under such act.
injury and includes only the wages earned on the job where the employee (34) Insurer' means a group self-insurers' fund authorized by s.
is injured and any other concurrent employment where he is also subject 624.4621, an individual selfinsurer authorized by s. 440.38, a commer-
to workers' compensation coverage and benefits dzzz n-t inlud. W3 o cial self-insurance fund authorized by s. 624.462, an assessable mutual

-frm utoid:e or eoncurrcent mploymcnt xeept in the case of a voluntzcr insurer authorized by s 628 6011, and an insurer licensed to write work-
efi yeefby the employer which is the permanent year-round residenc ers' compensation and employer's liability insurance in this state. The
epof ye the employee, and gratuities to the extent reported to theeml i term 'carrier,' as used in this chapter, means insurer as defined in thisof the employee, and gratuities to the extent reported to the employer in subsection
writing as taxable income received in the course of employment from
others than the employer and employer contributions for health insur- (35) 'Statement,' for the purposes of ss. 440.105 and 440.106,
ance for the employee or the employee's dependents. However, housing includes, but is not limited to, any notice, representation, statement,
furnished to migrant workers shall be included in wages unless provided proof of injury, bill for services, diagnosis, prescription, hospital or
after the time of injury. In employment in which an employee receives doctor record, x-ray, test result, or other evidence of loss, injury, or
consideration for housing, the reasonable value of such housing compen- expense.
sation shall be the actual cost to the employer or based upon the Fair
Market Rent Survey promulgated pursuant to s. 8 of the Housing and (36) "Arising out of" means pertaining to occupational causation.
Urban Development Act of 1974, whichever is less. However, if employer An accidental injury or death arises out of employment if work per-
contributions for housing or health insurance are continued after the formed in the course and scope of employment is the major contributing
time of the injury, the contributions are not "wages" for the purpose of cause of the injury or death.
calculating an employee's average weekly wage. Section 5. Subsection (3) of section 440.05, Florida Statutes, is

(31) "Insolvency" or "insolvent" means: amended to read:

(a) With respect to an individual self-insurer: 440.05 Election Netiee of exemption; revocation of election; notice;
certification or acceptance and waiver of exemption or aoeeptanee.-

1. That all assets of the individual self-insurer, if made immediately
available, would not be sufficient to meet all the individual self-insurer's (3) Every sole proprietor, partner, or officer of a corporation who is
liabilities; actively engaged in the construction industry and who elects an exemp-

tion from the provisions of this chapter or who, after electing such
2.14b That the individual self-insurer is unable to pay its debts as exemption, revokes that exemption, shall mail a written notice to such

they become due in the usual course of business; effect to the division on a form prescribed by the division. The notice of

3.()4 That the individual self-insurer has substantially ceased or sus- election to be exempt from the provisions of this chapter must be nota-
pended the payment of compensation to its employees as required in this rized and under oath. The election form must list the name, federal tax
chapter; or identification number, social security number, and all certified or regis-

tered licenses issued pursuant to chapter 489 held by the person seeking
4.(d- That the individual self-insurer has sought protection under the the exemption. The form must identify each sole proprietorship, partner-

United States Bankruptcy Code or has been brought under the jurisdic- ship, or corporation that employs the person electing seeking the exemp-
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tion and must list the social security number or federal tax identification death resulting from the accident causing the hernia. Where an accident
number of each such employer. In addition, the election eneaptien form happens while the employee is employed elsewhere than in this state,
must provide that the sole proprietor, partner, or officer electing an which would entitle him or his dependents to compensation if it had hap-
exemption is not entitled to benefits under this chapter, must provide pened in this state, the employee or his dependents shall be entitled to
that the election emption does not exceed exemption limits for officers compensation if the contract of employment was made in this state, or
and partnerships set forth in s. 440.02, and must certify that any employ- the employment was principally localized in this state. However, if an
ees of the sole proprietor, partner, or officer electing an exemption are employee shall receive compensation or damages under the laws of any
covered by workers' compensation insurance. Upon receipt of the notice other state nothing herein contained shall be construed so as to permit
of the election to be exempt and a determination that the notice meets a total compensation for the same injury greater than is provided herein.
the requirements of this subsection, the division shall issue a certification a total compensation for the same jury greater than is provided heren.

of the election to the sole proprietor, partner, or officer. The certificate (2) An employee shall not be entitled to compensation or benefits
of election must list the names of the sole proprietorship, partnership, or under this chapter if he or she has suffered an injury, Nc ccmpensation
corporation listed in the request for exemption. A new certificate of elec- shall be payable n ,p of the disability, or death that falls within the
tion must be obtained each time the person is employed by a new sole hscope of rf af thco disbty the Federal Employer's Liability
proprietorship, partnership, or corporation that is not listed on the certif- scope of nympc cd b the Federal Employer's Liability
icate of election. A copy of the certificate of election shall be sent to each ct, the Longshoremen's and Harbor Worker's Compensation Act or the
workers' compensation carrier identified in the request for exemption. Jones Act.
The certification of the election is valid for- 2 years e-or until the sole pro- (3) No benefits payable under this chapterompensation shall be
prietor, partner, or officer revokes his election, whlchcvcr occurn ftint payable if the injury was occasioned primarily by thc intcxicatin of th
Upon filing a notice of revocation of election, if the sole proprietor, part- mply; by ant
ner, or officer is a subcontractor, he shall notify his contractor. yo aori p ,i ffct h cmpy C ouc _a

Section 6. Section 440.055, Florida Statutes, is amended to read: ecxtent that thc cmplzyc'a normal faculticc wcrc impaired; or by the will-
ful intention of the employee to injure or kill himself, herself, or another.

440.055 Notice of noncoverage at worksite Annual Employcr affida If thcrC wan at the tim c f thc injury 0-10 pcn or cnt rmorc byweight of
vi4t.-f An employer who employs fewer than four employees, who is lohl in thCmpy c oo'a blood or if thc cmployc han a pcitivc ccnfir
permitted by law to elect not to secure payment of compensation under dg ci d i thi 
this chapter, and who elects ehesee not to secure payment of compensa-
tion under this chapter, such-employer shall post clear written notice at ju --wa ccaiond irimaaily cintctc n oo r bh nfn
each worksite file, on an annual basin, an affidavit with tho divisiona otat f the drug upon, the employee. In the absncc Cf l drug frCc wrkplaee
ing that hc hasC notcurcd paymcnt f comp nsation under this chapter progra, thin prcnumption mayb d r by clcr and ccnvinein- evi
fcrhi cmps~loyccn ndr ohall prc-idceclcar writtny ncticc to all employees, donc that thc intoxication or Ainflucnc of thc drug did not ccntribute to
and other persons performing services at the worksite, of their lack of the injury. Prnt by wight of alcohol in th blood hall b baed upon
entitlement to benefits under this chapter. An employer obligated to grams of alchol pr 100 milliitern of blod. Hw irtoth
secure coverage under this chapter shall post notice at the worksite, in dent, the cmployer hafd actual k -nowlcdg of and exprcnly acuicnccd in
a form approved by the division, of the employee's rights and responsi- tcm c yc' nen- a thc k _hlc _nc c ifuc
bilities under this chapter. The notice shall advise the employee of time Buch alcohol or drug, the prcumptiCn opificd in this nubsection cshaRll
limits for filing petitions and of the availability of assistance through ntapl
the Employee Assistance and Ombudsman Office. Any employer who
fails to post the notice of noncoverage at the worksite shall be subject (7)(a) To ensure that the workplace is a drug-free drug and aleehol
to a penalty of $100, to be assessed and collected by the division and free environment and to deter the use of drugs and alcohol at the work-
deposited into the Workers' Compensation Administration Trust Fund. place, if the employer has reason to suspect that the injury was occa-
Suceh affidavit shall alse cntain the nature of the cmployer's busince, sioned primarily by the intoxication of the employee or by the use of any
the businessn addrcn, and thc telcphono numbcr. drug, as defined in this chapter, which affected the employee to the

Section 7. Section 440.075, Florida Statutes, is amended to read: extent that the employee's normal faculties were impaired, and the
employer has not implemented a drug-free workplace pursuant to ss.

440.075 Effect of exemption by When corporate officer, sole propri- 440.101 and 440.102, the employer may require the employee to submit
etor, or partner rjecctn chapter; effcct.- to a test for the presence of any or all drugs or alcohol in his system.

(I) Every corporate officer who elects exemption from te-rejeet this (b) If the employee has at the time of the injury a blood alcohol level
chapter by filing a certificate of election under s. 440.05 shall, in any equal to or greater than the level specified in s. 316.193, or if the
action to recover damages for injury or death brought against the corpo- employee has a positive confirmation of a drug as defined in this chap-
rate employer, proceed as at common law, and the employer in the ateh ter, it shall be presumed that the injury was occasioned primarily by the
suit may avail itself of all defenses that exist at common law. intoxication of, or by the influence of the drug upon, the employee. In

(2) Every sole proprietor, partner, or officer of a corporation who the absence of a drug-free workplace program, this presumption may be
elects exemption from this chapter by filing a certificate of election rebutted by clear and convincing evidence that the intoxication or influ-
under s. 440.05 shall not recover any benefits or compensation under ence of the drug did not contribute to the injury. No compensation shall
this chapter. be payable if the injury was occasioned primarily by the intoxication of,

Section 8. Subsections (1), (2), (3), and (7) of section 440.09, Florida or by the influence of the drug upon, the employee. Percent by weight
Statutes, are amended, and subsection (9) is added to said section, to of alcohol in the blood shall be based upon grams of alcohol per 100 mil-
read: liliters of blood. Blood serum is permitted to be used for testing pur-

poses under this chapter; however, if this test is used, the presumptions
440.09 Coverage.- under this section shall not arise unless the blood alcohol level is proved

(1) The employer shall pay compensation or furnish benefits to be medically and scientifically equivalent to or greater than the com-(1) The employer shall pay compentsation or furnish benefits prbebodachllvlwihwudhv enotie ftets
required by this chapter if the employee suffers an accidental injury or parable blood alcohol level which would have been obtained if the test
death arising out of work performed in the course and scope of employ- were based on percent by weight of alcohol in the blood. However, if,
ment. The injury, its occupational cause, and any resulting manifesta- prior to the accident, the employer had actual knowledge of and
tions or disability shall be established to a reasonable degree of medical expressly acquiesced in the employee's presence at the workplace while
certainty and by objective medical findings. Mental or nervous injuries under the influence of such alcohol or drug, the presumption specified
occurring as a manifestation of an injury compensable under this sec- in this subsection shall not apply.
tion shall be demonstrated by clear and convincing evidence. Gompensa
tion shall be payable under this chapter in rnespct of dinability or dath (c)cA If the injured worker refuses to submit to a drug test for noe
of an cmploycc if thc dinability or dcath rcsulta from ·an injurwy riingoun tprc cription n cntrollcd cubotanccn or alcchol, it shall be presumed in the
of and in the cournse f nmployment. Death resulting from an operation absence of clear and convincing evidence to the contrary that the injury
by a surgeon furnished by the employer for the cure of hernia as required was occasioned primarily by the influence of drugs a ncnprescription ccn
in a. 440.15(6) shall for the purpose of this chapter be considered as a trClled nubntanec or alcohol.



November 4, 1993 JOURNAL OF THE SENATE 85

(d)e+ The division shall provide by rule for the authorization and the third degree, punishable as provided in o. 776.082, oa. 776.083, or o.
regulation of drug testing policies, procedures, and methods. Testing of 7&.084
injured employees shall not commence until such rules are adopted. (e)@ A subcontractor is not liable for the payment of compensation

(9) An employee shall not be entitled to compensation or benefits to the employees of another subcontractor on such contract work and is
under this chapter if any administrative hearing officer, court, or jury not protected by the exclusiveness-of-liability provisions of s. 440.11 from
convened in this state determines that the employee has knowingly or action at law or in admiralty on account of injury of such employee of
intentionally engaged in any of the acts described in s. 440.105 for the another subcontractor.
purpose of securing workers' compensation benefits. (f) If an employer willfully fails to secure compensation as required

Section 9. Subsection (4) of section 440.092, Florida Statutes, is by this chapter, the division may assess against an employer a penalty
amended to read: not to exceed $5,000 for each employee of that employer who the

employer had classified as an independent contractor but who is found
440.092 Special requirements for compensability; deviation from by the division to not meet the criteria in s. 440.02(13)(d).

employment; subsequent intervening accidents.-
emlyet subsEqueNt iE rvLOEning- accid yen whSection 11. Section 440.101, Florida Statutes, is amended to read:

(4) TRAVELING EMPLOYEES.-An employee who is required to
travel in connection with his employment who suffers an injury while in 440.101 Legislative intent; drug-free workplaces.-
travel status shall be eligible for benefits under this chapter only if the (1) It is the intent of the Legislature to promote drug-free workplaces
injury arises out of and in the course of his employment while he is n order that employers in the state be afforded the opportunity to maxi-
actively engaged in the duties of his employment, which shall include mize their levels of productivity, enhance their competitive positions in
travel ncathsary to and from thc plao where ouch dutie are to be per the marketplace, and reach their desired levels of success without experi-
formod and other aotivitio reaonably required by the travel statuas. This encing the costs, delays, and tragedies associated with work-related acci-
subsection applies to travel necessarily incident to performance of the dents resulting from drug abuse by employees. It is further the intent of
employee's job responsibility but does not include travel to and from the Legislature that drug abuse be discouraged and that employees who
work as provided in subsection (2). choose to engage in drug abuse face the risk of unemployment and the

Section 10. Subsection (1) of section 440.10, Florida Statutes, is forfeiture of workers' compensation benefits.
amended to read: (2) If an employer implements a drug-free workplace program in

440.10 Liability for compensation.- accordance with s. 440.102 which includes notice, education, and proce-
dural requirements for testing for drugs and alcohol pursuant to rules

(l)(a) Every employer coming within the provisions of this chapter, developed by the division, the employer may require the employee to
including any brought within the chapter by waiver of exclusion or of submit to a test for the presence of drugs or alcohol and, if a drug or alco-
exemption, shall be liable for, and shall secure, the payment to his hol is found to be present in the employee's system at a level prescribed
employees, or any physician, surgeon, or pharmacist providing services by rule adopted pursuant to this act, the employee may be terminated
under the provisions of s. 440.13, of the compensation payable under ss. and forfeits shall forfeit his eligibility for medical and indemnity benefits
440.13, 440.15, and 440.16. Every contractor or subcontractor, if required upon oxhaustion of the proeodures prcoscribod in a. 440.102(5). However,
by rues requiring covoerago according to the provisiono of this chaptr a drug-free workplace program must shall require the employer to notify
adopted by the Dcpartment of Labor and Employmcnt Sccurity, muot, as all employees that it is a condition of employment for an employee to
a condition to rociving a building permit, show proof that ho has ooourod refrain from reporting to work or working with the presence of taking
eompensation for hip omployoo under this chapter as provided in c. drugs or alcohol in his or her body on or- off the job and, if an the injured
440.38 or, if applicable, provide a written cortificato of election iscucd employee wesfe refuses to submit to a test for drugs or alcohol, the
under o. 440.05. Further, Any contractor or subcontractor who engages in employee he forfeits his eligibility for medical and indemnity benefits.
any public or private construction in the state shall secure and maintain
compensation for his employees under this chapter as provided in s. Section 12. Section 440.102, Florida Statutes, is amended to read:
440.38. 440.102 Drug-free workplace program requirements.-The following

(b) In case a contractor sublets any part or parts of his contract work provisions apply to a drug-free workplace program implemented pursu-
to a subcontractor or subcontractors, all of the employees of such con- ant to rules adopted by the division:
tractor and subcontractor or subcontractors engaged on such contract (1) DEFINITIONS.-Except where the context otherwise requires,
work shall be deemed to be employed in one and the same business or as used in this act:
establishment; and the contractor shall be liable for, and shall secure, the
payment of compensation to all such employees, except to employees of (a)+ "Chain of custody" refers to the methodology of tracking speci-
a subcontractor who has secured such payment. fied materials or substances for the purpose of maintaining control and

accountability from initial collection to final disposition for all such
(c) A contractor may require a subcontractor to provide evidence of materials or substances and providing for accountability at each stage in

workers' compensation insurance or a copy of his certificate of election- handling, testing, and storing specimens and reporting test results.
A subcontractor electing to be exempt as a sole proprietor, partner, or
officer of a corporation shall provide a copy of his certificate of election (b)(4 "Confirmation test," "confirmed test," or "confirmed drug test"
to his contractor. means a second analytical procedure used to identify the presence of a

specific drug or metabolite in a specimen, which. The confirmation test
(d)l. If a contractor becomes liable for the payment of compensation must be different in scientific principle from that of the initial test proce-

to the employees of a subcontractor who has failed to secure such pay- dure and. This confirmation method must be capable of providing requi-
ment in violation of s. 440.38, the contractor or other third-party payor site specificity, sensitivity, and quantitative accuracy.
shall be entitled to recover from the subcontractor all benefits paid or
payable plus interest unless the contractor and subcontractor have (cja) "Drug" means alcohol, including a distilled spirit spirsit, wine,
agreed in writing that the contractor will provide coverage, a malt beverage beverages, or an and intoxicating liquor liquore; an

amphetamine apetamin; a cannabinoid annabinid; cocaine;
2. If a contractor or third-party payor becomes liable for the payment phencyclidine (PCP); a hallucinogen haleuinogens; methaqualone; an

of compensation to the employee of a subcontractor who is actively opiate opiates; a barbiturate barbiturates; a benzodiazepine bendia-
engaged in the construction industry and has elected to be exempt from pines; a synthetic narcotic naseeties; a designer drug drugs; or a metabo-
the provisions of this chapter, but whose election is invalid, the contrac- lite of any of the substances listed in this paragraph heRein. An employer
tor or third-party payor may recover from the claimant, partnership, or may test an individual for any or all of such drugs.
corporation all benefits paid or payable plus interest, unless the contrac-
tor and the subcontractor have agreed in writing that the contractor will (d) "Drug rehabilitation program" means a service provider, estab-
provide coverage, lished pursuant to s. 397.311(28), that provides confidential, timely, and

expert identification, assessment, and resolution of employee drug
(e) A subcontractor who knowingly proonto or cauoso to be proc abuse

ontod, any fals, fraudulent, or mlading oral or written ostatomont to
any porson as evidence of somplianec with o. 440.38 commits a felony of (e)( "Drug test" or "test" means any chemical, biological, or physical
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instrumental analysis administered, by a laboratory certified by the 4. Evidence that an individual has tampered with a drug test during
United States Department of Health and Human Services or licensed his employment with the current employer.
by the Agency for Health Care Administration, for the purpose of deter-

mining the presence or absence of a drug or its metabolites. 5. Information that an employee has caused, or contributed to, or
been involved in an accident while at work.

(f)-g- "Employee" means any person who works for salary, wages, or
f other remuneration for meansan ny employerson who works for salary, wages, or 6. Evidence that an employee has used, possessed, sold, solicited, or

transferred drugs while working or while on the employer's premises or
(g)(- "Employee assistance program" means an established program while operating the employer's vehicle, machinery, or equipment.

capable of providing expert assessment of employee personal concerns;Safety-sensitive position means, with respect to a public
confidential and timely identification services with regard to employee employer, a position in which a drug impairment constitutes an imme-
drug abuse; referrals of employees for appropriate diagnosis, treatment, diate and direct threat to public health or safety, such as a position that
and assistance; and followup services for employees who participate in requires the employee to carry a firearm, perform life-threatening pro-
the program or require monitoring after returning to work. If, in addi- cedures, work with confidential information or documents pertaining to
tion to the above activities, an employee assistance program provides criminal investigations, or work with controlled substances; a position
diagnostic and treatment services, these services shall in all cases be subject to s. 110.1127; or a position in which a momentary lapse in
provided by service providers pursuant to s. 397.311(28) for employee attention could result in injury or death to another person.
asoasomcnt, oounncling, and possible referral to an alcohol and drug rcha
bilitation program. (p) "Special-risk position' means, with respect to a public employer,

a position that is required to be filled by a person who is certified under
(h) "Employer" means a person or entity that employs a person and chapter 633 or chapter 943.

that is covered by the Workers' Compensation Law.
(q)} "Specimen" means tissue, hair, or a product of the human body

(i)(e* "Initial drug test" means a sensitive, rapid, and reliable proce- capable of revealing the presence of drugs or their metabolites, as
dure to identify negative and presumptive positive specimens, using approved by the United States Food and Drug Administration or the
,pocimcno. All initial tocnt +hall use an immunoassay procedure or an Agency for Health Care Administration.
equivalent, or shall-use a more accurate scientifically accepted method
approved by the United States Food and Drug Administration or the (2) DRUG TESTING-A employer may test an employee or job
Agency for Health Care Administration Departmcnt of Halth and applicant for any drug described in paragraph (1) (c). In order to qualify

Rhabieitativ Srvieca as such more accurate technology becomes avail- as having established a drug-free workplace program which affords an
able in a cost-effective form. employer the ability to qualify for the discounts provided under s.

627.0915 and deny medical and indemnity benefits, under this chapter
(j)A "Job applicant" means a person who has applied for a position all drug testing conducted by employers shall be in conformity with the

with an employer and has been offered employment conditioned upon standards and procedures established in this section and all applicable
successfully passing a drug test, and may have begun work pending the rules adopted pursuant to this section. However, an employer does
results of the drug test. For a public employer, "job applicant' means empleyer-shall not have a legal duty under this section to request an
only a person who has applied for a special-risk or safety-sensitive posi- employee or job applicant to undergo drug testing. If an employer fails
tion. to maintain a drug-free workplace program in accordance with the

standards and procedures established in this section and in applicable
(k) "Medical review officer' or "MRO" means a licensed physician, rules, the employer shall not be eligible for discounts under s. 627.0915.

employed with or contracted with an employer, who has knowledge of All employers qualifying for and receiving discounts provided under s.
substance abuse disorders, laboratory testing procedures, and chain of 627.0915 must be reported annually by the insurer to the division.
custody collection procedures; who verifies positive, confirmed test NOTICE TO EMPLOYEES AND JOB APPLICANTS-
results; and who has the necessary medical training to interpret and
evaluate an employee's positive test result in relation to the employee's (a) One time only, prior to testing, an employer shall give all employ-
medical history or any other relevant biomedical information. ees and job applicants for employment miot be given a written policy

statement from the employer which contains:
(l)i4 "Prescription or nonprescription medication" means a drug or

medication obtained pursuant to a prescription as defined by s. 893.02 or 1.a4) A general statement of the employer's policy on employee drug
a medication that is authorized pursuant to federal or state law for gen- use, which must shall identify.
eral distribution and use without a prescription in the treatment of

human diseases, ailments, or injuries. aA The types of drug testing an employee or job applicant may be
required to submit to, including reasonable-suspicion drug testing sea

(m) "Public employer' means any agency within state, county, or .onable nuspicion or drug testing conducted on any other basis.; -nd
municipal government that employs individuals for a salary, wages, or b.2 The actions the employer may take against an employee or job
other remuneration. applicant on the basis of a positive confirmed drug test result.

(n)@4j "Reasonable-suspicion Reaeonablc suspieion drug testing" 22.b A statement advising the employee or job applicant of the exist-
means drug testing based on a belief that an employee is using or has ence of this section.
used drugs in violation of the employer's policy drawn from specific
objective and articulable facts and reasonable inferences drawn from 3.4e) A general statement concerning confidentiality.
those facts in light of experience. Among other things, such facts and
inferences may be based upon: 4.(* Procedures for employees and job applicants to confidentially

report to a medical review officer the use of prescription or nonprescrip-
1. Observable phenomena while at work, such as direct observation of tion medications to a medical review officer both before and after being

drug use or of the physical symptoms or manifestations of being under tested.
the influence of a drug. 5. A list Additionally, mploy and job applicanto hall raeive

2. Abnormal conduct or erratic behavior while at work or a significant netiee of the most common medications, by brand name or common
deterioration in work performance. name, as applicable, as well as by chemical name, which may alter or

affect a drug test. A list of such medications as developed by the Agency
3. A report of drug use, provided by a reliable and credible source; for Health Care Administration Departmont of Hcalth and Rohabilita

which haa beon in dpndntly crroborated. tve-S ees shall be available to employers through the Division of
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Workers' Compensation of the Department of Labor and Employment lowup testing date must not be given to the employee to be tested end
Security, on a quarterly, se-miannual, or annual basia for up to 3 years thoroaftor.

6.(4 The consequences of refusing to submit to a drug test. (b) This subsection does not preclude a private employer from con-

74 A representative sampling of names, addresses, and telephone ducting random testing, or any other lawful testing, of employees for
7.<f A representative sampling of names, addresses, and telephone ^s

numbers of employee assistance programs and local alcohol and drug drugs
rehabilitation programs. (c) Limited testing of applicants, only if it is based on a reasonable

8.. A statement that an employee or job applicant who receives a classification basis, is permissible in accordance with division rule.

positive confirmed drug test result may contest or explain the result to (5) PROCEDURES AND EMPLOYEE PROTECTION.-All speci-
the medical review officer employer within 5 working days after receiving men collection and testing for drugs under this section shall be performed
written notification of the positive test result; that: if an employee's or in accordance with the following procedures:
job applicant's explanation or challenge is unsatisfactory to the medical
review officer, the medical review officer shall report a positive test (a) A sample shall be collected with due regard to the privacy of the
result back to the employer; and that arthe person may contest the drug individual providing the sample, and in a manner reasonably calculated
test result pursuant to rules adopted by the Department of Labor and to prevent substitution or contamination of the sample.
Employment Security.

(b) Specimen collection must shall be documented, and the documen-
9.4h1 A statement informing the employee or job applicant of his tation procedures shall include:

responsibility to notify the laboratory of any administrative or civil
action brought pursuant to this section. 1. Labeling of specimen containers so as to reasonably preclude the

likelihood of erroneous identification of test results.
10.44 A list of all drugs for which the employer will test, described by

brand name names or common name names, as applicable, as well as by 2. A form for the employee or job applicant to provide any informa-
chemical name names. tion he considers relevant to the test, including identification of currently

A sta n re. . aor recently used prescription or nonprescription medication or other rele-
11.@ A statement regarding any applicable collective bargaining vant medical information. The Sueh form must shell provide notice of

agreement or contract and the right to appeal to the Public Employees t mo comm medications by brand name or common name, as appli-
Relations~ ~ ~, Comsso or apiblcor. the most common medications by brand name or common name, as appli-telatmons Commission or applicable court. _^^^^^ ^ ^ ^^ ^^^ Relations Commissionoraplicablecourcable, as well as by chemical name, which may alter or affect a drug test.

12.*4 A statement notifying employees and job applicants of their The providing of information shall not preclude the administration of the
right to consult with a medical review officer tho tooting laboratory for drug test, but shall be taken into account in interpreting any positive
technical information regarding prescription or and nonprescription confirmed test result resiults.
medication.

(c) Specimen collection, storage, and transportation to the testing site
(b)44 An employer not having a drug-testing drug testing program shall be performed in a manner that whieh will reasonably precludes pre-

shall ensure that at least 60 days elapse between a general one-time elude specimen contamination or adulteration of specimens.
notice to all employees that a drug-testing drug tooesting program is being
implemented and the beginning of actual drug testing. An employer (d) Each initial drug test and confirmation test conducted under this
having a drug-testing drug tesooting program in place prior to July 1, 1990, section, not including the taking or collecting of a specimen to be tested,
the offootivo date of thio setion is not required to provide a 60-day notice shall be conducted by a licensed of certified laboratory as described in
period, subsection (9).

(c)+4m An employer shall include notice of drug testing on vacancy (e) A specimen for a drug test may be taken or collected by any of the
announcements for these positions for which drug testing is required. A following persons:
notice of the employer's drug-testing drug testing policy must also be
posted in an appropriate and conspicuous location on the employer's 1. A physician, a physician assistant, a registered professional nurse,
premises, and copies of the policy must be made available for inspection a licensed practical nurse, or a nurse practitioner or a certified paramedic
by the employees or job applicants of the employer general public during who is present at the scene of an accident for the purpose of rendering
regular business hours in the employer's personnel office or other suitable emergency medical service or treatment.
locations.

2. A qualified person employed by a licensed or certified laboratory
(4) TYPES OF TESTING.- as described in subsection (9).

(a) An employer is required to conduct the following types of drug (f) A person who collects or takes a specimen for a drug test eon
tests in order to qualify for the disocunto provided under n. 627.0915: dusted pursuant to this oooation shall collect an amount sufficient for two

1.. Job applicant drug testing.-An employer must require job ^drug tests as determined by the Agency for Health Care Administration
applicants to submit to a drug test and may use a refusal to submit to a Pepartmont of Halth and Rehabilittiv S .
drug test or a positive confirmed drug test as a basis for refusing refusal (g) Every specimen that produces a positive, confirmed test result
to hire a the job applicant. shall be preserved by the licensed or certified laboratory that conducted

2.W Reasonable-suspicion drug testing Roaoonablo nuspicion.-An enduets the confirmation test for a period of at least 210 days after the
employer must require an employee to submit to reasonable-suspicion result results of the positive Gonfirmation test was are mailed or other-
reaoenabloupioion drug testing. wise delivered to the medical review officer employer. However, if an

employee or job applicant undertakes an administrative or legal challenge
3.(e) Routine fitness-for-duty drug testing fitness- for -duty.-An to the test result, the employee or job applicant shall notify the labora-

employer must require an employee to submit to a drug test if the test is tory and the sample shall be retained by the laboratory until the case or
conducted as part of a routinely scheduled employee fitness-for-duty administrative appeal is settled. During the 180-day period after written
medical examination that is part of the employer's established policy or notification of a positive test result, the employee or job applicant who
that is scheduled routinely for all members of an employment classifica- has provided the specimen shall be permitted by the employer to have a
tion or group. portion of the specimen retested, at the employee's or job applicant's

4.d4 Followup drug testing.-If the employee in the course of expense, at another laboratory, licensed and approved by the Agency for
employment enters an employee assistance program for drug-related Health Care Administration Departmont of Hcalth and Rehabilitativo
problems, or a an alcohol and drug rehabilitation program, the employer Seriees, chosen by the employee or job applicant. The second laboratory
must require the employee to submit to a drug test as a followup to such must test at equal or greater sensitivity for the drug in question as the
program, unless the employee voluntarily entered the program. In those first laboratory. The first laboratory that whieh performed the test for
cases, the employer has the option to not require followup testing. If fol- the employer is shall be responsible for the transfer of the portion of the
lowup testing is required, it must be conducted at least once a year for specimen to be retested, and for the integrity of the chain of custody
a 2-year period after completion of the program. Advance notice of a fol- during such transfer.
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(h) Within 5 working days after receipt of a positive confirmed test Administration or the United States Food and Drug Administration
result from the medical review officer testing laboratory, an employer Department of Health and Rehabilitativc Services as such technology
shall inform an employee or job applicant in writing of such positive test becomes available in a cost-effective form.
result, the consequences of such results, and the options available to the
employee or job applicant. (d) If an initial drug test of an employee or job applicant is con-

firmed as positive, the employer's medical review officer shall provide
(* The employer shall provide to the employee or job applicant, upon technical assistance to the employer and to the employee or job appli-

request, a copy of the test results. cant for the purpose of interpreting the test result to determine whether

(i)j4 Within 5 working days after receiving notice of a positive con- the result could have been caused by prescription or nonprescription
firmed test result, an the employee or job applicant may submit informa- medication taken by the employee or job applicant.
tion to the ea employer explaining or contesting the test result rosult, 7 ER PRTTsO
and explaining why the result does fesulto-do not constitute a violation ( EMPLOYER PROTECTION.-
of the employer's policy. (a) An Ne employee or job applicant whose drug test result is con-

(j)&4 If The ae employee's or job applicant's explanation or chal- firmed as positive in accordance with the proviion of this section shall
lenge of the positive test result reslt is unsatisfactory to the employer, not, by virtue of the result alone, be deemed to have a "handicap" or "di-
a written explanation as to why the employee's or job applicant's expla- sability" as defined under federal, state, or local handicap and disability
nation is unsatisfactory, along with the report of positive result results, discrimination laws defined an a peron having a "handicap" as eited in
shall be provided by the employer to the employee or job applicant; and theA 1973 Rehabilitation At.
all such documentation shall be kept confidential by the employer pursu-
ant to subsection (8) and shall be retained by the employer for at least 1 (b) An employer who discharges or disciplines an employee or refuses
year. to hire a job applicant in compliance with this section is Ahbell b consid-

ered to have discharged, disciplined, or refused to hire for cause.
(k)$) An Ne employer may not discharge, discipline, refuse to hire,

discriminate against, or request or require rehabilitation of an employee (c) No physician-patient relationship is created between an employee
or job applicant on the sole basis of a positive test result that has not or job applicant and an employer or any person performing or evaluating
been verified by a confirmation test and by a medical review officer. a drug test, solely by the establishment, implementation, or administra-

tion of a drug-testing drug tosting program.
(lm)< An employer that who performs drug testing or specimen col-

lection shall use chain-of-custody procedures as established by the (d) Nothing in this section shall be construed to prevent an employer
Agency for Health Care Administration Department of Health and from establishing reasonable work rules related to employee possession,
Rehabilitative Servicas to ensure proper recordkeeping, handling, label- use, sale, or solicitation of drugs, including convictions for drug-related
ing, and identification of all specimens to be tested. offenses, and taking action based upon a violation of any of those rules.

(m)4 An employer shall pay the cost of all drug tests, initial and (e) Nothing in This section does not ahall be construed to operate
confirmation, which the employer he requires of employees. retroactively, and does not nothing in- this cetion shall abrogate the right

(e4 An employee or job applicant shall pay the costs of any additional of an employer under state law to conduct drug tests, or implement
drug tests not required by the employer, employee drug-testing drug testing programo, prior to OCtober 1, 1990;

however, only those programs that meet the criteria outlined in this sec-
(n)( An Ne employer shall not discharge, discipline, or discriminate tion qualify for reduced rates under s. 627.0915.

against an employee solely upon the employee's voluntarily seeking treat-
ment, while under the employ of the employer, for a drug-related prob- (f) If an employee or job applicant refuses to submit to a drug test,
lem if the employee has not previously tested positive for drug use, the employer is shall not be barred from discharging or disciplining the
entered an employee assistance program for drug-related problems, or employee or from refusing to hire the job applicant. However, nothing in
entered a an alohol and drug rehabilitation program. Unless otherwise this paragraph does not shall abrogate the rights and remedies of the
provided by a collective bargaining agreement, an employer may select employee or job applicant as otherwise provided in this section.
the employee assistance program or drug rehabilitation program if the
employer pays the cost of the employee's participation in the program. (g) Nothing in This section does not hall be nonntrucd to prohibit an

employer from conducting medical screening or other tests required, per-
(o)4q4 If drug testing is conducted based on reasonable suspicion, the mitted, or not disallowed by any statute, rule, or regulation for the pur-

employer shall promptly detail in writing the circumstances which pose of monitoring exposure of employees to toxic or other unhealthy
formed the basis of the determination that reasonable suspicion existed substances in the workplace or in the performance of job responsibilities.
to warrant the testing. A copy of this documentation shall be given to the Such screening or testing is toots shall be limited to the specific sub-
employee upon request and the original documentation shall be kept con- stances expressly identified in the applicable statute, rule, or regulation,
fidential by the employer pursuant to subsection (8) and shall be retained unless prior written consent of the employee is obtained for other tests.
by the employer for at least 1 year. Such screening or testing need not be in compliance with the rules

(p) All authorized remedial treatment, care, and attendance pro- adopted by the Department of Labor and Employment Security and the
vided by a health care provider to an injured employee before medical Agency for Health Care Administration under s. 112.0455. A public
and indemnity benefits are denied under this section must be paid for employer may, through the use of an unbiased selection procedure, con-
by the carrier or self-insurer. However, the carrier or self-insurer must duct random drug tests of employees occupying safety-sensitive or spe-
have given reasonable notice to all affected health care providers that cial-risk positions if the testing is performed in accordance with drug-
payment for treatment, care, and attendance provided to the employee testing rules adopted by the Agency for Health Care Administration
after a future date certain will be denied. A health care provider, as and the Department of Labor and Employment Security. If applicable,
defined in s. 440.13(1)(j), that refuses, without good cause, to continue random drug testing must be specified in a collective bargaining agree-
treatment, care, and attendance before the provider receives notice of ment as negotiated by the appropriate certified bargaining agent before
benefit denial commits a misdemeanor of the second degree, punishable such testing is implemented.
as provided in s. 775.082 or s. 775.083.

(h) No cause of action shall arise in favor of any person based upon
(6) CONFIRMATION TESTING.- .the failure of an employer to establish a program or policy for drug test-

(a) If an initial drug test is negative, the employer may in its sole dis- ing
cretion seek a confirmation test. (8) CONFIDENTIALITY.-The provisions of s. 119.07 to the con-

(b) Only licensed or certified laboratories as described in subsection trary notwithstanding:
(9) may shall conduct confirmation drug tests. (a) All information, interviews, reports, statements, memoranda, and

(c) All positive initial tests shall be confirmed using gas chromatogra- drug test results, written or otherwise, received by the employer through
phy/mass spectrometry (GC/MS) or an equivalent or more accurate sci- a drug-testing drug4testing program are confidential communications and
entifically accepted method approved by the Agency for Health Care may not be used or received in evidence, obtained in discovery, or dis-
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closed in any public or private proceedings, except in accordance with 1. The name and address of the laboratory that whieh performed the
this section or in determining compensability under this chapter. test and the positive identification of the person tested.

(b) Employers, laboratories, medical review officers, employee assist- 2. Positive results on confirmation tests only, or negative results, as
ance programs, drug and alcohol rehabilitation programs, and their applicable.
agents who receive or have access to information concerning drug test 3. A list of the drugs for which the drug analyses were conducted.
results shall keep all information confidential. Release of such informa-
tion under any other circumstance is authorized shell-be solely pursuant 4. The type of tests conducted for both initial tests and confirmation
to a written consent form signed voluntarily by the person tested, unless tests and the minimum cutoff levels of the tests.
such release is compelled by a hearing officer or a court of competent 5. Any correlation between medication reported by the employee or
jurisdiction pursuant to an appeal taken under this section; or is unless job applicant pursuant to subparagraph (5)(b)2. and a positive confirmed
deemed appropriate by a professional or occupational licensing board in drug test result.
a related disciplinary proceeding. The consent form must contain, at a s t o 
minimum: A No report must not sheal disclose the presence or absence of any drug~~~~~~~~~~~~~~minimum: ~other than a specific drug and its metabolites listed pursuant to this sec-

1. The name of the person who is authorized to obtain the informa- tion-
tion. (c) The laboratory shall submit to the Agency for Health Care

2. The purpose of the disclosure. Administration Dopartmnt of Hcalth and Rohabilitatite Servieeo a
monthly report with statistical information regarding the testing of

3. The precise information to be disclosed, employees and job applicants. The report must shall include information
on the methods of analysis analyees conducted, the drugs tested for, the

4. The duration of the consent. number of positive and negative results for both initial tests and confir-
mation tests, and any other information deemed appropriate by the

5. The signature of the person authorizing release of the information. Agency for Health Care Administration Departmont of Hoalth and
Rehabilitative Serices. A No monthly report must not shall identify spe-

(c) Information on drug test results shall not be released or used in cific employees or job applicants.
any criminal proceeding against the employee or job applicant. Informa-
tion released contrary to this section is shall be inadmissible as evidence (d) Laboratoricos shall provido technical asiotanco to the omploycr,
in any such criminal proceeding. employc, or job applicant for the purpose of interpreting any poitive

confirmed toot roaultc which could have bcn cauncd by prcscription or
(d) This subsection does not Nothing heroin shall bc conctruod to nonproooription medioation taken by the -mploycc or job applicant.

prohibit an the employer, agent of an the employer, or laboratory con- RLS
ducting a drug test from having access to employee drug test information (10) RULES.-
or using such information when consulting with legal counsel in connec- {a The Department of Labor and Employment Security shall adopt
tion with actions brought under or related to this section or when the rules, using the rules adopted by the Agency for Health Care Adminis-

information is relevant to its defense in a civil or administrative matter. tration Dopartmont of Hoalth and Rahabilitativo Scrvicza pursuant to s.
112.0455 and criteria established by the United States Department of

(9) DRUG-TESTING DRG TESTING STANDARDS FOR, LAB- Health and Human Services National Inotituto on Drug Abuse as guide-
ORATORIES.- lines for modeling the state drug-testing drug tooesting program, concern-

ing, but not limited to:
(a) A Ne laboratory may not analyze initial or confirmation test drug

specimens unless: (a)- Standards for licensing drug-testing laboratories drug tesooting
laboratory lionoing and suspension and revocation of such licenses a

1. The laboratory is licensed and approved by the Agency for Health lieense.
Care Administration Dopartment of Health and Rohabilitntiv vi (b) Body specimens and minimum specimen amounts that whieh
using criteria established by the United States Department of Health are appropriate for drug testing.
and Human Services National Inotituto on Drug Abuse as guidelines for
modeling the state drug testing program pursuant to this section or the (c)& Methods of analysis and procedures to ensure reliable drug-

laboratory is certified by the United States Department of Health and testing drug-testing results, including standards for initial tests and con-

Human Services. firmation tests.

2. The laboratory has written procedures to ensure the chain of cus- (d)4 Minimum cutoff detection levels for each drug drugs or thei
tody metabolites of such drug for the purposes of determining a positive test
toy. result.
3. The laboratory follows proper quality control procedures, includ- (e)6 Chain-of-custody procedures to ensure proper identification,

ing, but not limited to: labeling, and handling of specimens being tested.

a. The use of internal quality controls, including the use of samples (f)6. Retention, storage, and transportation procedures to ensure reli-
of known concentrations which are used to check the performance and able results on confirmation tests and retests.
calibration of testing equipment, and periodic use of blind samples for (11) PUBLIC EMPLOYEES IN SAFETY-SENSITIVE OR SPE-
overall accuracy. CIAL-RISK POSITIONS.-

b. An internal review and certification process for drug test results, (a) If an employee who is employed by a public employer in a
conducted by a person qualified to perform that function in the testing safety-sensitive position enters an employee assistance program or drug
laboratory. rehabilitation program, the employer must assign the employee to a

position other than a safety-sensitive position or, if such position is not
c. Security measures implemented by the testing laboratory to pre- available, place the employee on leave while the employee is participat-

clude adulteration of specimens and drug test results. ing in the program. However, the employee shall be permitted to use any

d. Other necessary and proper actions taken to ensure reliable and accumulated annual leave credits before leave may be ordered withoutd. Other necessary and proper actions taken to ensure reliable and
accurate drug test results. pay.

(b) An employee who is employed by a public employer in a special-
(b) A laboratory shall disclose to the medical review officer employer risk position may be discharged or disciplined by a public employer for

a written positive confirmed test result report within 7 working days the first positive confirmed test result if the drug confirmed is an illicit
after receipt of the sample. All laboratory reports of a drug test result drug under s. 893.03. A special-risk employee who is participating in an
must shall, at a minimum, state: employee assistance program or drug rehabilitation program may not be
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allowed to continue to work in any special-risk or safety-sensitive posi- Section 15. Section 440.105, Florida Statutes, is created to read:
tion of the public employer, but may be assigned to a position other
than a safety-sensitive position or placed on leave while the employee 440.105 Prohibited activities; penalties.-
is participating in the program. However, the employee shall be permit-
ted to use any accumulated annual leave credits before leave may be (1)(a) Any insurance carrier, any individual self-insured, any corn-
ordered without pay. mercial or group self-insurance fund, any professional practitioner

licensed or regulated by the Department of Business and Professional
(12) DENIAL OF BENEFITS.-An employer shall deny an Regulation, except as otherwise provided by law, any medical review

employee medical or indemnity benefits under this chapter, pursuant to committee as defined in . 766.101, any private medical review commit-
this section. tee, and any insurer, agent, or other person licensed under the insurance

(13)(4 COLLECTIVE BARGAINING RIGHTS.-This section does code, or any employee thereof, having knowledge or who believes that a
shall not bo con:trued to eliminate the bargainable rights as provided in fraudulent act or any other act or practice which, upon conviction, consti-
the collective bargaining process if applicable. tutes a felony or misdemeanor under this chapter is being or has been

committed shall send to the Division of Insurance Fraud, Bureau ofSection 13. Section 440.103, Florida Statutes, is created to read: i t i r Workers' Compensation Fraud, a report or information pertinent to such
440.103 Building permits.-Except as otherwise provided in this knowledge or belief and such additional information relative thereto as

chapter, every employer shall, as a condition to receiving a building the bureau may require. The bureau shall review such information or
permit, show proof to the authority that is issuing the permit that it has reports and select such information or reports as, in its judgment, may
secured compensation for its employees under this chapter as provided in require further investigation. It shall then cause an independent exami-
ss. 440.10 and 440.38. Such proof of compensation shall be evidenced by nation of the facts surrounding such information or report to be made to
a certificate issued by the insurer which certificate shall show, on its face, determine the extent, if any, to which a fraudulent act or any other act
whether or not coverage is secured under the minimum premium provi- practice which upon convction constitutes a felony or a misdemeanor
sions of the rules of the National Council on Compensation Insurance. ur .ti ' chp c cto , c e r s reran
The words "minimum premium policy" or similar language may be typed, under this chapter is being committed. The bureau shall report any
printed, stamped, or be handwritten, if legible. 'alleged violations of law which its investigations disclose to the appropri-

ate licensing agency and state attorney or other prosecuting' agency
Section 14. Section 440.104, Florida Statutes, is created to read: having jurisdiction with respect to any such violations of this chapter. If

440.104 Competitive bidder; civil actions.- prosecution by the state attorney or other prosecuting agency having
jurisdiction with respect to such violation is not begun within 60 days of

(1) Any person engaged in the construction industry, as provided in the bureau's report, the state attorney or other prosecuting agency having
s. 440.02(7), who loses a competitive bid for a contract may bring an jurisdiction with respect to such violation shall inform the bureau of the
action for damages against another person who is awarded the contract reasons for the lack of prosecution.
for which the bid was made, if the person making the losing bid estab-
lishes that the winning bidder knowingly violated the provisions of s. (b) In the absence of fraud or bad faith, a person is not subject to civil
440.10, s. 440.105, or s. 440.38 while performing the work under the con- liability for libel, slander, or any other relevant tort by virtue of filing
tract. reports, without malice, or furnishing other information, without malice,

(2) To recover in an action brought under this section, a party must required by this section or required by the bureau, and no civil cause of
establish a violation of s. 440.105 or s. 440.38 by a preponderance of the action of any nature shall arise against such person:
evidence. 1. For any information relating to suspected fraudulent acts fur-

(3) Upon establishing that the violation occurred, the person shall nished to or received from law enforcement officials, their agents, or
recover as liquidated damages 10 percent of the total amount bid on the employees;
contract by the person bringing the action, or $5,000, whichever is
greater. 2. For any information relating to suspected fraudulent acts fur-

nished to or received from other persons subject to the provisions of this
(4) In any action under this section, the prevailing party shall be enti- chapter; or

tled to an award of reasonable attorney fees.
Aaw 2 years of 3. For any such information relating to suspected fraudulent acts fur-(5) An action under this section shall be commenced within 2 years of

the performance of activities involving any building, clearing, filling, or nished in reports to the bureau, or the National Association of Insurance
execution contract, or the substantial improvement in the size or use of Commissioners.
any structure, or the appearance of any land. (2) Whoever violates any provision of this subsection commits a mis-

(6) No person shall be allowed to recover any amounts under this sec- demeanor of the second degree, punishable as provided in s. 775.082 or
tion if the defendant in the action establishes by a preponderance of the s. 775.083.
evidence that the plaintiff:

(a) It shall be unlawful for any employer to knowingly:
(a) Was in violation of s. 440.10, s. 440.105, or s. 440.38 at the time of

making the bid on the contract; or 1. Coerce or attempt to coerce, as a precondition to employment or
otherwise, an employee to obtain a certificate of election of exemption

(b) Was in violation of s. 440.10, s. 440.105, or s. 440.38 with respect otherwise, an employee to obtain a certificate of election of exemption
to any contract performed by the plaintiff within 1 year prior to making pursuant to a. 440.05.
the bid on the contract. 2. Discharge or refuse to hire an employee or job applicant because

(7)(a) Any person who loses a competitive bid may petition the court the employee or applicant has filed a claim for benefits under this chap-
to join in a suit brought under this section by another person against the ter.
winning bidder on the same contract and shall be joined in such suit. In
the event that more than one person is joined against the winning bidder 3. Discharge, discipline, or take any other adverse personnel action
and such persons prevail in the suit, the court shall enter judgment divid- against any employee for disclosing information to the division or any law
ing damages recoverable under this section between the parties equally. enforcement agency relating to any violation or suspected violation of any

of the provisions of this chapter or rules promulgated hereunder.
(b) Any person who receives notice of a suit filed under this section

and fails, within 20 days of receipt of such notice, to petition the court to 4. Violate a stop-work order issued by the division pursuant to s.
join as a party to the suit shall be barred from bringing a cause of action 440.107.
under this section against the winning bidder on the contract at issue. For
purposes of this subsection, publication in accordance with s. 49.10 shall (b) It shall be unlawful for any insurance entity to revoke or cancel
constitute sufficient notice. a workers' compensation insurance policy or membership because an
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employer has returned an employee to work or hired an employee who assist, conspire with, or urge any person to fraudulently violate any of the

has filed a workers' compensation claim. provisions of this chapter.

(3) Whoever violates any provision of this subsection commits a mis- (d) It shall be unlawful for any person or governmental entity

demeanor of the first degree, punishable as provided in s. 775.082 or s. licensed under chapter 395 to maintain or operate a hospital in such a

775.083. manner so that such person or governmental entity knowingly and will-
fully allows the use of the facilities of such hospital by any person, in a

(a) It shall be unlawful for any employer to knowingly fail to update scheme or conspiracy to fraudulently violate any of the provisions of this
applications for coverage as required by s. 440.381(1) and Department of chapter
Insurance rules, or to post notice of coverage pursuant to s. 440.40.

(e) It shall be unlawful for any attorney or other person, in his indi-
(b) It shall be unlawful for any attorney or other person, in his indi- (e It shall be unlawful for any attorney or other person, in his indi-

vidual capacity or in his capacity as a public or private employee, or for vdual capacity or i hs capacity as a public or private employee, or any
any firm, corporation, partnership, or association to receive any fee or firm, corporation, partnership, or association, to knowingly assist, con-
other consideration or any gratuity from a person on account of services spire with, or urge any person to fraudulently violate any of the provi-
rendered for a person in connection with any proceedings arising under sions o this chpter
this chapter, unless such fee, consideration, or gratuity is approved by a (f) It shall be unlawful for any attorney or other person, in his indi-
judge of compensation claims or by the Chief Judge of Compensation vidual capacity or in his capacity as a public or private employee or for
Claims. any firm, corporation, partnership, or association, to unlawfully solicit

(4) Whoever violates any provision of this subsection commits a any business in and about city or county hospitals, courts, or any public

felony of the third degree, punishable as provided in s. 775.082, s. 775.083, institution or public place; in and about private hospitals or sanitariums;
or s. 775.084. in and about any private institution; or upon private property of any

character whatsoever for the purpose of making workers' compensation
(a) It shall be unlawful for any employer to knowingly: claims.

1. Present or cause to be presented any false, fraudulent, or mislead- (5) This section shall not be construed to preclude the applicability
ing oral or written statement to any person as evidence of compliance of any other provision of criminal law that applies or may apply to any
with s. 440.38. transaction.

2. Make a deduction from the pay of any employee entitled to the (6) For the purpose of the section, the term "statement" includes, but
benefits of this chapter for the purpose of requiring the employee to pay is not limited to, any notice, representation, statement, proof of injury,
any portion of premium paid by his employer to a carrier or to contribute bill for services, diagnosis, prescription, hospital or doctor records, x-ray,
to a benefit fund or department maintained by such employer for the test result, or other evidence of loss, injury or expense.
purpose of providing compensation or medical services and supplies as
required by this chapter. (7) All claim forms as provided for in this chapter shall contain a

notice that clearly states in substance the following: "Any person who,
3. Fail to secure payment of compensation if required to do so by this knowingly and with intent to injure, defraud, or deceive any employer or

chapter. employee, insurance company, or self-insured program, files a statement

(b) It shall be unlawful for any person: of claim containing any false or misleading information is guilty of a
felony of the third degree." Each claimant shall personally sign the claim

1. To knowingly make, or cause to be made, any false, fraudulent, or form and attest that he has reviewed, understands, and acknowledges the
misleading oral or written statement for the purpose of obtaining or foregoing notice.
denying any benefit or payment under this chapter.

denying ano benefit or paymento undepresenth chapywritenor oralstatem Section 16. Section 440.1051, Florida Statutes, is created to read:
2. To present or cause to be presented any written or oral statement

as part of, or in support of, a claim for payment of other benefit pursuant 440.1051 Fraud reports; civil immunity; criminal penalties.-

to any provision of this chapter, knowing that such statement contains (1) The Bureau of Workers' Compensation Insurance Fraud of the
any false, incomplete, or misleading information concerning any fact or D Insurance Fraud of the Department of Insurance shall estab-
thing material to such claim. Division of Insurance Fraud of the Department of Insurance shall estab-

lish a toll-free telephone number to receive reports of workers' compensa-
3. To prepare or cause to be prepared any written or oral statement tion fraud committed by an employee, employer, insurance provider,

that is intended to be presented to any employer, insurance company, or physician, attorney, or other person.
self-insured program in connection with, or in support of, any claim for
payment or other benefit pursuant to any provision of this chapter, (2) Anypersonwhoreportsworkers'compensationfraudtothedivi-
knowing that such statement contains any false, incomplete, or mislead- sion under subsection (1) is immune from civil liability for doing so, and

ing information concerning any fact or thing material to such claim. the person or entity alleged to have committed the fraud may not retali-
ate against him for providing such report, unless the person making the

4. To knowingly assist, conspire with, or urge any person to engage in report knows it to be false.
activity prohibited by this section.

(3) A person who calls and, knowingly and falsely, reports workers'
5. To knowingly make any false, fraudulent, or misleading oral or compensation fraud or who, in violation of subsection (2) retaliates

written statement, or to knowingly omit or conceal material information, against a person for making such report, is guilty of a misdemeanor of the
required by s. 440.381 or s. 440.185, for the purpose of obtaining workers' first degree, punishable as provided in s. 775.082 or s. 775.083, or both.
compensation coverage or for the purpose of avoiding, delaying, or dimin-
ishing the amount of payment of any workers' compensation premiums. Section 17. Section 440.106, Florida Statutes, is created to read:

6. To knowingly misrepresent or conceal payroll, classification of 440.106 Civil remedies; administrative penalties.-
workers, or information regarding an employer's loss history which would Whenever any circuit or special grievance committee acting under
be material to the computation and application of an experience rating
be modificaterion factor for the purpcomputatio n and application of a n experience ra t he jurisdiction of the Supreme Court finds probable cause to believe that
modification factor for the purpose of any workers' compensation pre diminiums. hin the an attorney has violated s. 440.105, such committee may forward to the

appropriate state attorney a copy of the findings of probable cause and
7. To knowingly present or cause to be presented any false, fraudu- a copy of the report being filed in the matter.

lent, or misleading oral or written statement to any person as evidence of
compliance with EL 440.38. (2) Whenever a physician, osteopath, chiropractor, podiatrist, or

other practitioner is determined to have violated s. 440.105, the Board of

(c) It shall be unlawful for any physician licensed under chapter 458, Medical Examiners as set forth in chapter 458, the Board of Osteopathic
osteopathic physician licensed under chapter 459, chiropractic physician Medical Examiners as set forth in chapter 459, the Board of Chiropractic
licensed under chapter 460, podiatric physician licensed under chapter as set forth in chapter 460, the Board of Podiatric Medicine as set forth
461, optometric physician licensed under chapter 463, or any other prac- in chapter 461, or other appropriate licensing authority, shall hold an
titioner licensed under the laws of this state to knowingly and willfully administrative hearing to consider the imposition of administrative sanc-
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tions as provided by law against said physician, osteopath, chiropractor, against any person who, subsequent to such lien and in good faith and for
or other practitioner. value, purchases real or personal property from such employer or

becomes the mortgagee on real or personal property of such employer, or(3) Whenever any group or individual self-insurer, carrier, rating against a subsequent attaching creditor, unless, with respect to real estate
bureau, or agent or other representative of any carrier or rating bureau of the employer, a notice of the lien is recorded in the public records of
is determined to have violated s. 440.105, the Department of Insurance the county where the real estate is located, and with respect to personal
may revoke or suspend the authority or certification of any group or indi- property of the employer, the notice is recorded with the Secretary of
vidual self-insurer, carrier, agent, or broker. State.

(4) The division shall report any contractor determined in violation (6) Any law enforcement agency in the state may, at the request of
of requirements of this chapter to the appropriate state licensing board the division, render any assistance necessary to carry out the provisions
for disciplinary action. of this section, including, but not limited to, preventing any employee or

(5) The terms "violation" or "violated shall include having been other person from remaining at a place of employment or job site after a
found guilty of or having pleaded guilty or nolo contendere to a felony or stop-work order or injunction has taken effect.
misdemeanor under the law of the United States of America or any state (7) Actions by the division under this section must be contested as
thereof or under the law of any other country without regard to whether provided in chapter 120. All civil penalties assessed by the division must
a judgment of conviction has been entered by the court having jurisdic- be paid into the Workers' Compensation Administration Trust Fund.
tion of such cases. The division shall return any sums previously paid, upon conclusion of an

Section 18. Section 440.107, Florida Statutes, is created to read: action if the division fails to prevail and if so directed by an order of courtor an administrative hearing officer. The requirements of this subsection
440.107 Division powers to enforce employer compliance with cover- may be met by posting a bond in an amount equal to twice the penalty

age requirements.- and in a form approved by the division.

(1) Whenever the division determines that an employer who is Section 19. Subsection (1) of section 440.11, Florida Statutes, is
required to secure the payment to his employees of the compensation amended to read:
provided for by this chapter has failed to do so, such failure shall be 44011 Exclusiveness of liability-
deemed an immediate serious danger to public health, safety, or welfare
sufficient to justify service by the division of a stop-work order on the (1) The liability of an employer prescribed in s. 440.10 shall be exclu-
employer, requiring the cessation of all business operations at the place sive and in place of all other liability of such employer to any third-party
of employment or job site. The order shall take effect upon the date of tortfeasor and to the employee, the legal representative thereof, husband
service upon the employer, unless the employer provides evidence satis- or wife, parents, dependents, next of kin, and anyone otherwise entitled
factory to the division of having secured any necessary insurance or self- to recover damages from such employer at law or in admiralty on account
insurance and pays a civil penalty to the division, to be deposited by the of such injury or death, except that if an employer fails to secure payment
division into the Workers' Compensation Administration Trust Fund, in of compensation as required by this chapter, an injured employee, or the
the amount of $100 per day for each day the employer was not in compli- legal representative thereof in case death results from the injury, may
ance with this chapter. elect to claim compensation under this chapter or to maintain an action

at law or in admiralty for damages on account of such injury or death. In
(2) The division may file a complaint in the circuit court in and for such action the defendant may not plead as a defense that the injury was

Leon County to enjoin any employer, who has failed to secure compensa- caused by negligence of a fellow employee, that the employee assumed
tion as required by this chapter, from employing individuals and from the risk of the employment, or that the injury was due to the comparative
conducting business until the employer presents evidence satisfactory to negligence of the employee. The same immunities from liability enjoyed
the division of having secured payment for compensation and pays a civil by an employer shall extend as well to each employee of the employer
penalty to the division, to be deposited by the division into the Workers' when such employee is acting in furtherance of the employer's business
Compensation Administration Trust Fund, in the amount of $100 per and the injured employee is entitled to receive benefits under this chap-
day for each day the employer was not in compliance with this chapter. ter. Such fellow-employee immunities shall not be applicable to an

(3) In addition to any penalty, stop-work order, or injunction, the employee who acts, with respect to a fellow employee, with willful and
division may assess against any employer, who has failed to secure the wanton disregard or unprovoked physical aggression or with gross negli-division may asss a t a ps f d to s e te gence when such acts result in injury or death or such acts proximatelypayment of compensation as required by this chapter, a penalty in the cause such injury or death, nor shall such immunities be applicable toamount of. - cause such injury or death, nor shall such immunities be applicable to

employees of the same employer when each is operating in the further-
(a) Twice the amount the employer would have paid during periods ance of the employer's business but they are assigned primarily to unre-

it illegally failed to secure payment of compensation in the preceding lated works within private or public employment. The same immunity
3-year period based on the employer's payroll during the preceding provisions enjoyed by an employer shall also apply to any sole proprietor,
3-year period; or partner, corporate officer or director, supervisor, or other person who in

the course and scope of his duties acts in a managerial or policymaking
(b) One thousand dollars, whichever is greater. capacity and the conduct which caused the alleged injury arose within the

course and scope of said managerial or policymaking duties and was notAny penalty assessed under this subsection is due within 30 days after a violation of a law, whether or not a violation was charged, for which the
the date on which the employer is notified, except that, if the division has maximum penalty which may be imposed does not exceed exeeeds 60
posted a stop-work order or obtained injunctive relief against the daysimprisonment as set forth in s. 775.082. The immunity from liability
employer, payment is due, in addition to those conditions set forth in this provided in this subsection extends to county governments with respect
section, as a condition to relief from a stop-work order or an injunction. to employees of county constitutional officers whose offices are funded
Interest shall accrue on amounts not paid when due at the rate of 1 per- by the Board of County Commissioners.
cent per month.

Section 20. Section 440.13, Florida Statutes, as amended by chapter
(4) The division may bring an action in circuit court to recover penal- 92-33 Laws of Florida, is amended to read:

ties assessed under this section, including any interest owed to the divi-
sion pursuant to this section. In any action brought by the division pursu- (Substantial rewording of section. See s. 440.13, F.S., for present text.)
ant to this section in which it prevails, the circuit court shall award costs,
including the reasonable costs of investigation and a reasonable attor- 440.13 Medical services and supplies; penalty for violations; limita-
ney's fee. tions.-

(5) Any judgment obtained by the division and any penalty due pur- (1) DEFINITIONS.-
suant to the service of a stop-work order or otherwise due under this sec- (a) "Alternate medical care" means a change in treatment or health
tion shall, until collected, constitute a lien upon the entire interest of the care provider
employer, legal or equitable, in any property, real or personal, tangible or
intangible; however, such lien is subordinate to claims for unpaid wages (b) "Attendant care" means care rendered by trained professional
and any prior recorded liens, and a lien created by this section is not valid attendants that is beyond the scope of household duties. Family members
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may provide nonprofessional attendant care, but shall not be compen- trist licensed under chapter 463, or a dentist licensed under chapter 466,

sated under this chapter for care that falls within the scope of household all of whom must be certified by the agency as a health care provider.

duties and other services normally and gratuitously provided by family
members. "Family member" means a spouse, father, mother, brother, (r) "Reimbursement disputes" means any disagreement between a
sistmembers. "Fam ily member" means a spouse, father-in-law mother-in-law, or uncle. health care provider or a health care facility and carrier concerning pay-
sister, child, grandchild, father-in-law, mother-in-law, aunt, or uncle. ment for medical treatment.

(c) "Carrier" means, for purposes of this section, insurance carrier, (s) "Service area" means the agency-approved geographic area within
self-insurance fund or individually self-insured employer, or serv icin surer is authorized to offer a workers' compensation managed
agent. .care arrangement.

(d) "Case management" means a collaborative process that promotes (t) "Utilization control" means a systematic process of implementing
quality care and cost-effective outcomes which enhance the physical, psy- measures which assure overall management and cost containment of ser-
chosocial, and vocational health of individuals, and includes assessing, vices delivered.
planning, implementing, coordinating, and evaluating health-related ser-
vice options. (u) "Utilization review" means the evaluation of appropriateness in

terms of both the level and the quality of health care and health services
(e) "Compensable" means a determination by a carrier or judge of provided to a patient, including, but not limited to, evaluation of the

compensation claims that a condition suffered by an employee results appropriateness of treatment, hospitalization, or office visits, based on
from an injury arising out of and in the course of employment. medically accepted standards. Such evaluation shall be accomplished by

means of a system which identifies the utilization of medical services,
(f) "Complaint" means any dissatisfaction expressed by an injured based on medically accepted standards as established by medical consul-

worker concerning an insurer's workers' compensation managed care tants with the same medical specialty or subspecialty as those providing
arrangement. the care under review, and which refers patterns and practices of overu-

(g) "Emergency services and care" means services and care as defined tilization to the division.
in chapter 395. (v) "Workers' compensation managed care arrangement" means an

arrangement under which a provider of health care, a health care facility,
(h) "Grievance" means dissatisfaction with the medical care provided grp o providers of health care, a group of providers of health care

by an insurer's workers' compensation managed care arrangement health and health care facilities, or a health maintenance organization licensed
care providers, expressed in writing by an injured worker. under part I of chapter 641 has entered into a written agreement, directly

(i) "Health care facility" means any hospital licensed under chapter or indirectly with an insurer, through a community health purchasing
395 and any health care institution licensed under chapter 400. alliance established pursuant to chapter 408 or through a workers' com-

pensation community health purchasing alliance pursuant to this section,

(j) "Health care provider" means a physician or any recognized practi- to provide and to manage appropriate remedial treatment, care, and

tioner who provides skilled services pursuant to a prescription or under attendance to injured workers in accordance with this chapter.

the supervision or direction of a physician, who has been certified by the (2) MEDICAL TREATMENT; DUTY OF EMPLOYER TO FUR-
Agency for Health Care Administration, and who renders medical care or NISH.-
services pursuant to this chapter.

(a) Subject to the limitations specified elsewhere in this chapter, the
(k) "Independent medical examination" means a medical evaluation employer shall furnish to the employee, solely through managed care

by a physician, upon request of the employer or carrier, of the injured arrangements, such medically necessary remedial treatment, and care
employee's medical condition, work status, or impairment rating. and attendance for such period as the nature of the injury or process of

(1) "Instances of overutilization" means a specific inappropriate ser- recovery may require, including medicines, medical supplies, durable
vice or level of service provided to an injured employee. medical equipment, orthoses, prostheses, and other medically necessary

apparatus. Remedial treatment, care, and attendance, including work-

(m) "Medically necessary" means any service or supply used to iden- hardening programs accredited by the Commission on Accreditation of

tify or treat an illness or injury which is appropriate to the patient's diag- Rehabilitation Facilities or pain management clinics, shall be considered

nosis and status of recovery and is consistent with the location of service as covered treatment only when such care is given based on a referral by

and with the level of care provided. The service should be widely a physician as defined in this chapter. Each facility shall maintain out-

accepted among practicing health care providers, based on scientific come data, including work status at discharges, total program charges,

criteria, and determined to be reasonably safe. The service shall not be total number of visits, and length of stay. The department shall utilize

of an experimental, investigative, or research nature, except in those such data and report to the President of the Senate and the Speaker of
instances in which prior approval of the division has been obtained. The the House of Representatives regarding the efficacy and cost effective-
division shall promulgate rules providing for such approval on a case-by- ness of such programs, no later than October 1, 1994.
case basis when the procedure is shown to have significant benefits to the (b) The employer shall provide appropriate professional or nonpro-
recovery and well-being of the patient. fessional attendant care performed only at the direction and control of a

(n) "Medicines" means drugs prescribed by an authorized health care physician when such care is medically necessary. The value of nonprofes-
(n) "Medicines means drugs prescribed by an authorizesional attendant care provided by a family member shall be determined

provider and includes only generic drugs or single-source patented drugs s fll attendant care provided by a family member shall be determined

for which there is no generic equivalent, unless the authorized health care
provider writes or states that the brand name as defined in s. 465.025 is 1. If the family member is not employed, the per hour value shall be
medically necessary, or is a drug appearing on the schedule of drugs cre- that of the federal minimum wage.

ated pursuant to s. 465.025(6). 2. If the family member is employed and elects to leave that employ-
(o) "Pattern or practice of overutilization" means repetition of ment to provide attendant or custodial care, the per-hour value of that

instances of overutilization within a specific medical case or multiple care shall be at the per-hour value of such family member's former
cases by a single health care provider. employment, not to exceed the per-hour value of such care available in

the community at large. In no event shall a family member or a combina-
(p) "Peer review" means an evaluation by two or more physicians tion of family members providing nonprofessional attendant or custodial

licensed under the same authority and with the same or similar specialty care pursuant to this paragraph be compensated for more than a total of
as the physician under review, of the appropriateness, quality, and cost 12 hours per day.
of health care and health services provided a patient, based on medically
accepted standards. (c) If the employer fails within a reasonable time to provide treat-

ment or care required by this section after a specific request by the
(q) "Physician" means a medical doctor or doctor of osteopathy injured employee, the employee may obtain such treatment at the

licensed under chapter 458, a physician licensed under chapter 458, an expense of the employer, provided that the treatment is compensable and
osteopath licensed under chapter 459, a chiropractic physician licensed medically necessary. However, the employee shall not be entitled to
under chapter 460, a podiatrist licensed under chapter 461, an optome- recover any amount personally expended for such treatment or service
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unless, prior to obtaining such treatment, he has specifically requested (d) Insurers shall respond, by telephone or in writing, to a request for
the employer to furnish the same pursuant to ss. 440.185 and 440.19. authorization by the close of the third business day after receipt of the

.. „,..„,,. .. ~ .,~ .request. An insurer who fails to respond to a written request for authori-(d) Notwithstanding any provision of the Florida Workers' Compen- zation for referral for medical treatment by the close of the third business
sation Reimbursement Manual, health care providers prescribing medi- day after receipt of the request shall be deemed to consent to the medical
cines as defined in this section may be identified by reference to an iden- necessity for such treatment. All such requests shall be made to the
tification number issued by the Drug Enforcement Administration. insurer. Notice to the insurer does not include notice to the employer.

(e) If after initial examination and diagnosis, the physician deter- (e) Insurers shall adopt procedures for receiving, reviewing, docu-
mines that the employee will require treatment for the injury or condi- menting, and responding to requests for authorization. Such procedures
tion beyond 30 days after the initial examination, the physician shall, shall be for a health care provider certified pursuant to the requirements
within 14 days after the initial examination, submit to the carrier, in writ- of this section
ing, a proposed treatment plan. Such plan shall apply to all treatments
commencing more than 30 days after the initial examination. The physi- (f) By accepting payment pursuant to this chapter for treatment ren-
cian shall not treat the employee beyond 30 days after the initial exami- dered to an injured employee, a health care provider or facility shall be
nation unless the carrier has approved the treatment plan or the carrier deemed to consent to the jurisdiction of the division as set forth in sub-
has failed to respond to the proposed plan within 14 days after receiving section (11) and to the submission of all records and other information
the proposed plan. The insurer shall review the course of treatment pro- concerning such treatment to the division in connection with a reim-
posed by the physician to determine whether such treatment would be bursement dispute, audit, or review as provided by this section. Such
recognized by a reasonably prudent physician of the same training and health care provider or facility shall further agree to comply with any
licensure as being acceptable under similar conditions and circumstances. decision of the division rendered pursuant to this section.
Such review must be in accordance with all applicable workers' compen-
sation practice parameters and shall be performed by physicians with the (g) No claim for specialist consultations, surgical operations, physi-
same medical specialty or subspecialty as the physician whose case is otherapeutic or occupational therapy procedures, X-ray examinations or
being reviewed and who is employed by or under contract with the special diagnostic laboratory tests costing more than $1,000 shall be valid
insurer who have taken a minimum 10-hour course provided by the and reimbursable unless such services shall have been expressly author-
insurer, which covers the subject areas of workers' compensation practice ized by the insurer, or unless the insurer has failed to respond within 10
parameters, utilization review, and any other subject area pertinent to days to a request for authorization, or unless such services are required
the analysis of the care and treatment rendered to the injured worker. in an emergency. The insurer shall not refuse to authorize such consulta-

tion or procedure unless the health care provider or facility is not author-
This subsection is designed only to assist the carrier and provider in ized or certified or unless an expert medical advisor has determined that
agreeing upon an appropriate course of treatment and shall not be con- the consultation or procedure is not medically necessary or otherwise
strued as a bar, waiver, or limitation of any kind upon the rights, duties, compensable under this chapter.
and obligations set forth in the sections of this chapter addressing com-
pensability and utilization review. This subsection shall not apply to an (h) Notwithstanding anything in this chapter to the contrary, a sick
emergency medical condition, as defined in chapter 395 or to emergency or injured employee shall be entitled, at all times, to free, full, and abso-
services and care as defined in chapter 395. lute choice in the selection of the pharmacy or pharmacist dispensing and

filling prescriptions for medicines required under this chapter. It is
(3) PROVIDER ELIGIBILITY; AUTHORIZATION.- expressly forbidden for the department, an employer, or a carrier, or any

agent or representative of the department, an employer, or a carrier to
(a) As a condition to eligibility for payment under this chapter, a select the pharmacy or pharmacist which the sick or injured employee

health care provider who renders services through a managed care must use; condition coverage or payment on the basis of the pharmacy or
arrangement must be a certified health care provider and must receive pharmacist utilized; or to otherwise interfere in the selection by the sick
authorization from the insurer prior to providing treatment. The forego- or injured employee of a pharmacy or pharmacist.
ing shall not apply to emergency care and services. As a one-time prereq-
uisite to obtaining certification, the agency shall require each physician (i) The provisions of s. 455.236 apply to referrals among health care
to demonstrate proof of completion of a minimum 5-hour course, which providers treating injured workers.
may be by correspondence, which covers the subject areas of cost contain- (4) NOTICE OF TREATMENT TO CARRIER; FILING WITH
ment, utilization control, ergonomics, and the practice parameters DIVISION.-
adopted by the agency governing the physician's field of practice. The
agency shall coordinate with the division, the Florida Medical Associa- (a) Any health care provider or facility providing necessary remedial
tion, the Florida Osteopathic Medical Association, the Florida Chiroprac- treatment, care, or attendance to any injured worker shall submit treat-
tic Association, the Florida Podiatric Medical Association, the Florida ment reports to the carrier in a format prescribed by the division. No
Optometric Association, and the Florida Dental Association, to accom- claim for medical or surgical treatment shall be valid and enforceable, as
plish the provisions of this subsection. By no later than January 1, 1994, against such employer or employee, unless, within 3 business days follow-
the agency shall adopt rules regarding the criteria and procedures for ing the first treatment, the physician giving such treatment furnishes to
approval of courses and the filing of proof of completion by the physi- the employer or carrier a preliminary notice of such injury and treatment
cians. and within 15 days thereafter furnishes to the employer or carrier a com-

plete report, and subsequent thereto, furnishes progress reports, if(b) A health care provider who renders emergency care and services requested by the employer or insurance carrier, at intervals of not less
must notify the insurer by the close of the third business day after it ren- than 3 weeks apart or at less frequent intervals if requested on forms pre-
dered such care. If the emergency care results in admission of the scribed by the division.
employee to a health care facility, the health care provider must notify
the insurer by telephone within 24 hours of initial treatment. Emergency (b) Each medical report or bill obtained or received by the employer,
care and services shall not be compensable under this chapter unless the the carrier, or the injured employee, or the attorney for the employer, car-
injury requiring emergency care arose as a result of an industrial acci- rier, or injured employee, with respect to the remedial treatment or care
dent. Pursuant to chapter 395, all licensed physicians and health care of the injured employee, including any report of an examination, diagno-
providers in this state shall be required to make their services available sis, or disability evaluation, shall be filed with the Division of Workers'
for emergency treatment of any employee eligible for workers' compensa- Compensation pursuant to rules adopted by the division. The health care
tion benefits. To refuse to make such treatment available is cause for rev- provider or facility shall also furnish to the injured employee or to his
ocation of a license. attorney, on demand, a copy of his office chart, records, and reports, and

may charge the injured employee an amount authorized by the division
(c) No health care provider may refer the employee to another health for the copies. Each such health care provider or facility shall provide to

care provider, diagnostic facility, therapy center, or other facility without the division such additional information with respect to the remedial
the prior authorization from the insurer or the employer, if individually treatment, care, and attendance that the division may reasonably
self-insured, except in cases where emergency care is rendered. Any refer- request.
ral must be to a health care provider who has been certified by the
Agency for Health Care Administration unless such referral is for emer- (c) It is the policy for the administration of the workers' compensa-
gency treatment. tion system that there be reasonable access to medical information relat-
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ing to the workplace injury by all parties to facilitate the self-executing sion within 10 days of the date of filing its petition shall constitute waiver

features of the law. Notwithstanding the limitations in s. 455.241 and of all objections set forth in the petition.

subject to the limitations in s. 381.004, upon the request of the employer,
the carrier, the attorney for either of them, or the rehabilitation provider, (b) The insurer shall submit to the division wthe in0 days of receiptthe medica records of an injured employee shall be furnished tosuc of the petition all documentation substantiating the insurer's disallow-
the medical records of an injured employee shall be urnished to suc ane or adjustment. Failure of the insurer to submit the requested docu-
persons and the medical condition of the injured employee shall be dis- mn on e division within 10 days shall constitute waiver of allmentation to the division within 10 days shall constitute waiver of all
cussed with such persons, provided the records and the discussions are objections to the petition.
restricted to conditions relating to the workplace injury and the injured
employee or his legal representative is given reasonable advance notice of (c) The division shall provide to the petitioner, the insurer, and the

the time and nature of the discussions. Any such discussions may be held affected parties, a written determination of whether the insurer properly

without the consent or presence of any other party or his agent or repre- adjusted or disallowed payment within 60 days of receipt of all documen-
sentative. A health care provider or facility who willfully refuses to pro- tation. The division shall be guided by standards and policies set forth in

vide medical records or to discuss the medical condition of the injured this chapter, including all applicable reimbursement schedules, in render-

employee, after a reasonable request is made for such information pursu- ing its determination.
ant to this subsection, shall be subject by the division to one or more of
the penalties set forth in paragraph (8)(b). (d) In the event that the division finds an improper disallowance or

improper adjustment of payment by an insurer, the insurer shall reim-

(5) INDEPENDENT MEDICAL EXAMINATIONS.- burse the health care provider, facility, insurer, or employer within 30
days, subject to the penalties provided in this subsection.

(a) The right to conduct an independent medical examination days, subject to the penalties provided in this subsection.
includes, but is not limited to, instances in which the authorized treating (e) The division shall adopt rules to effect this subsection which may

physician has not provided current medical reports, instances in which provide for consolidation of petitions filed by a petitioner and expansion

overutilization by a health care provider or facility may have occurred, of the timetable for rendering a determination upon a consolidated peti-

and instances in which the employee appears not to be making appropri- tion.

ate progress in recuperation. (f) An insurer that engages in a pattern or practice of arbitrarily or

(b) The employer or insurer has the right to schedule independent unreasonably disallowing or reducing payments to health care providers

medical examinations with a health care provider of its choice. However, or facilities may be subject to one or more of the following penalties

the health care provider performing the independent medical examina- imposed by the division:
tion shall not be the health care provider to provide the treatment or fol- 1. An administrative fine assessed by the division in an amount not
lowup care, unless the insurer or employer and the employee so agree or to exceed $5,000 per instance of improperly disallowing or reducing pay-
unless an emergency exists. The employer or insurer shall be limited to ments.
one independent medical examination per year unless otherwise agreed to
by the parties or ordered by the judge of compensation claims upon dem- 2. Award of the health care provider's or facility's costs, including a
onstration of good cause justifying an additional examination or instances reasonable attorney's fee, for prosecuting the petition.
of possible provider overutilization as deemed necessary. ( PATTERN OR PRACTICE OF OVERUTILIZATION-

(c) The insurer may, at its election, contact the claimant directly in
writing to schedule a reasonable time for an independent medical exami- (a) Insurers shall report to the division all instances of overutiliza-

nation. The insurer shall confirm within 5 days, the scheduling agreement tion. The division shall determie whether a pattern or practice of overu-
in writing and notify claimant's counsel, if any, at least 7 days prior to the tilization exists.
date upon which the independent medical examination is scheduled to (b) If the division determines that a health care provider or facility
occur. Attorneys representing claimants shall not be authorized to sched- has engaged in a pattern or practice of overutilization or a violation of
ule independent medical evaluations under this subsection. this chapter or rules adopted by the division, it may impose one or more

of the following penalties:
(d) If the employee fails to appear for the independent medical exam-

ination without good cause and fails to advise the physician at least 24 1. An order of the division barring the provider or facility from pay-
hours prior to the scheduled date for the examination that he cannot ment under this chapter;
appear, the employee shall be barred from recovering compensation for
any period during which he has refused to submit to such examination. 2. Deauthorization of care under review;
The employee may appeal to a judge of compensation claims for reim- 3. Denial of payment for care rendered in the future;
bursement when the insurer withholds payment in excess of the authority
granted by this section. 4. Decertification of a health care provider certified as an expert med-

ical advisor pursuant to subsection (9) or of a rehabilitation provider cer-
(6) UTILIZATION REVIEW.-Insurers shall review all bills, tified pursuant to s. 440.49;

invoices, and other claims for payment submitted by health care provid-
ers or facilities in order to identify overutilization and billing errors, and 5. An administrative fine assessed by the division in an amount not
may hire peer review consultants and, if needed, conduct independent to exceed $5,000 per instance of overutilization or violation; or
medical evaluations to determine whether appropriate care was provided.
Such consultants, including peer review organizations, shall be immune 6. Notification of and review by the appropriate licensing authority
from liability in the execution of their functions under this subsection to pursuant to s. 440.106(2).
the extent provided in s. 766.101. If an insurer finds that overutilization (9) EXPERT MEDICAL ADVISORS.-
of medical services or a billing error has occurred, it shall disallow or
adjust payment for such services or error without order of a judge of corn- (a) The division shall certify expert medical advisors in each specialty
pensation claims or the division, provided that the insurer, in making its to assist the division and the judges of compensation claims within the
determination, has complied with this section and rules adopted by the advisor's area of expertise as provided in this section. The division shall,
division. in certifying, recertifying, or decertifying an expert medical advisor, con-

sider the qualifications, training, impartiality, and commitment of the
(7) UTILIZATION AND REIMBURSEMENT DISPUTES.- health care provider to the provision of quality medical care at a reason-

care provider, facility, insurer, or employer who elects able cost. The division shall require, at a minimum, specialized workers'
(a) Any health compensation training or experience under the Florida workers' compen-

to contest the disallowance or adjustment of payment by an insurer pur- sation system and board certification as a condition to certification or
suant to subsection (6) shall petition the division to resolve same within recertification.
30 days of receipt of notice of disallowance or adjustment of payment.
The petitioner must serve a copy of the petition on the insurer and on all (b) The division shall contract with expert medical advisors to pro-
affected parties by certified mail. The petition shall be accompanied by vide peer review or medical consultation to the division or to a judge of
all documents and records which support the allegations contained in the compensation claims in connection with resolution of reimbursement dis-
petition. Failure of a petitioner to submit such documentation to the divi- putes and evaluation of all health care and physician services rendered
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pursuant to this chapter. Expert medical advisors contracting with the (c) The division shall have exclusive jurisdiction to render determina-
division shall, as a term of such contract, agree to provide consultation or tions involving reimbursement, and overutilization disputes subject to
services in accordance with the timetables set forth in this chapter and subsection (7) and overutilization determinations pursuant to subsection
to abide by rules promulgated by the division, including, but not limited (8) arising subsequent to the effective date of this act
to, rules pertaining to procedures for review of the services rendered by
health care providers and preparation of reports and recommendations (12) CREATION OF THREE-MEMBER PANEL; GUIDES OF
for submission to the division. MAXIMUM REIMBURSEMENT ALLOWANCES.-

(c) If there is disagreement in the opinions of the health care provid- (a) A three-member panel is created, consisting of the Insurance
ers, if two health care providers disagree on medical evidence supporting Commissioner and two members to be appointed by the Governor, sub-
the employee's complaints or the need for additional medical treatment, ject to confirmation by the Senate, one member who, on account of previ-
or if two health care providers disagree that the employee is able to ous vocation, employment, or affiliation, shall be classified as a represent-
return to work, the judge of compensation claims upon its own motion, ative of employers, the other member who, on account of previous
upon request of the division, or within 15 days after receipt of a written vocation, employment, or affiliation, shall be classified as a representa-
request by either the injured employee, the employer, or the carrier shall tive of employees. The panel shall annually on a state-wide basis deter-
order the injured employee to be evaluated by an expert medical advisor, mine schedules of maximum reimbursement allowances for such medi-
The opinion of the expert medical advisor shall be presumed correct cally necessary remedial treatment, care and attendance provided byunless there is clear and convincing evidence to the contrary as deter- physicians, hospitals, ambulatory surgical centers, and durable medical
mined by the judge of compensation claims. The expert medical advisor equipment. Schedules for health care services shall differentiate as to
appointed to conduct the evaluation shall have free and complete access allowances whichedules for health care reasonable for discrete groupings at hospitals anto
to the medical records of the employee. An employee who fails to report owances which recognize differences in the cost of trauma carepings andt hospitals andcy ser-
to and cooperate with such evaluation forfeits entitlement to compensa- which aecgn differences in the cost of trauma care and emergency ser-
tion during the period of failure to report or cooperate. vices and care. The maximum reimbursement allowances for in-patient

hospital care may be based on a schedule of per diem rates or a schedule
(d) The expert medical advisor shall complete its evaluation and issue of reimbursements based on diagnostic related groups. By September 1

its report to the division or to the judge of compensation claims within 45 of each year, the three-member panel shall adopt schedules of maximum
days after receipt of all medical records. The expert medical advisor shall reimbursement allowances for physicians, hospitals, ambulatory surgical
furnish a copy of the report to the carrier and to the employee. centers, work-hardening programs, and pain programs effective January

(e) An expert medical advisor shall not be liable under any theory of 1 of the next year. However, no individual maximum reimbursement
recovery for evaluations performed under this section without a showing allowance increase shall exceed the increase in the Consumer Price Index
of fraud or malice. The protections of s. 766.101 shall apply to any officer, for the preceding 12 months. The decisions of the three-member panel
employee, or agent of the division and to any officer, employee, or agent are subject to review pursuant to chapter 120. Any health care provider
of any entity with which the division has contracted pursuant to this sub- or facility shall have standing to review any maximum reimbursement
section. allowance that is applicable to such provider or facility. An individual

physician, hospital, or ambulatory surgical center shall be reimbursed
(f) If the division or a judge of compensation claims determines that either the usual and customary charge for treatment, care, and attend-

the services of a certified expert medical advisor are required to resolve ance, the agreed-upon contract price, the amount negotiated through the
a dispute under this section, the carrier shall compensate the advisor for managed care arrangement, or the maximum reimbursement allowance in
its time in accordance with a schedule promulgated by the division. The the appropriate schedule, whichever is less.
division may assess a penalty not to exceed $500 against any carrier that
fails to timely compensate an advisor in accordance with this section. (b) As to reimbursement for a prescription medication, the reim-

bursement amount for a prescription shall be the average wholesale price(10) WITNESS FEES-Any health care provider who gives a depo- times 1.2 plus $4.18 for the dispensing fee, except where the carrier has
sition shall be allowed a witness fee. The amount charged by such witness contracted for a lower amount.
may not exceed $200 per hour. This limitation does not apply to an
expert witness who has never provided direct professional services to a (c) Reimbursement for all fees and other charges for such treatment,
party but has merely reviewed medical records and provided an expert care, and attendance, including treatment, care, and attendance provided
opinion or has provided only direct professional services which were by any hospital or other health care provider, ambulatory surgical center,
unrelated to the workers' compensation case. work-hardening program, or pain program, shall not exceed the amounts

(11) AUDITS BY DIVISION JURISDICTION- provided by the schedules of maximum reimbursement allowances as
11 AUISB IVSO;JRIDCIdetermined by the panel; or amounts negotiated through the managed

(a) The Division of Workers' Compensation of the Department of care arrangement, insurer, or employer; or as otherwise provided in this
Labor and Employment Security is authorized to investigate health care section. Until the three-member panel approves a schedule of maximum
providers or facilities to determine whether providers or facilities are reimbursement allowances and it becomes effective, all compensable
complying with this chapter and rules adopted by the division, whether charges for treatment and care provided by hospitals licensed under
the providers or facilities are engaging in overutilization, and whether chapter 395 shall be reimbursed at 75 percent of their usual and custom-
providers or facilities are engaging in improper billing practices. If the ary charges. In determining the schedules, the panel shall first approve
division finds that a health care provider or facility has improperly billed, the data which it finds representative of prevailing charges in the state
overutilized, or failed to comply with division rules, or the requirements for such treatment, care, and attendance in the state for similar treat-
of this chapter, it shall notify the provider or facility of same and may ment, care, and attendance of injured persons. Each health care provider,
determine that the health care provider or facility shall not receive pay- health care facility, ambulatory surgical center, hospital, pain program, or
ment from the insurer or impose penalties as set forth in subsection (8) work-hardening center receiving workers' compensation payments shall
or other sections of this chapter. If the health care provider or facility has maintain records verifying their usual charges. In establishing the sched-
received payment from an insurer for services which were improperly ules of maximum reimbursement allowances, the panel shall consider the
billed or for overutilization, it shall return such payments to the insurer. following:
The division may assess a penalty not to exceed $500 for each overpay-
ment that is not refunded within 30 days of notification of overpayment 1. The levels of reimbursement for similar treatment, care, and
by the division or insurer. attendance made by other health care programs or third-party providers.

(b) The division shall monitor and audit insurers to determine if 2. The impact upon cost to employers for providing a level of reim-
medical bills are paid in accordance with this section and division rules. bursement for treatment, care, and attendance which will ensure the
Any employer, if self-insured, or insurer found by the division not to be availability of treatment, care, and attendance required by injured work-
within 90 percent compliance as to the payment of medical bills after ers.
January 1, 1994, shall be assessed a fine not to exceed 1 percent of the
prior year assessment levied against such entity pursuant to s. 440.51 for 3. The financial impact of the reimbursement allowances upon health
every quarter in which the entity fails to attain 90 percent compliance. care providers and health care facilities, including trauma centers as
Any insurer found not in compliance in subsequent consecutive quarters defined in s. 395.401, and its effect upon their ability to make available
shall be required to implement a medical bill review program approved to injured workers such medically necessary remedial treatment, care,
by the division, and shall be subject to appropriate licensing review by and attendance. The schedules of maximum reimbursement allowances
either the division or the Department of Insurance. shall be reasonable, shall promote health care cost containment and effi-
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ciency with respect to the workers' compensation health care delivery 1. A statement or map providing a clear description of the service

system, and shall be sufficient to ensure availability of such medically area.
necessary remedial treatment, care, and attendance to injured workers. 2. A description of the grievance procedure to be used.

4. The most recent average maximum allowable rate of increase for 3. A description of the quality assurance program which assures that
hospitals determined by the Health Care Board under chapter 408. the health care services provided to workers shall be rendered under rea-

(d) The division shall conduct a study of all phases of the health care sonable standards of quality of care consistent with the prevailing stand-

delivery system by using hospital patient data of workers whose date of ards of medical practice in the medical community. The program shall

accident was between January 1, 1992, and December 31, 1992. The data include, but not be limited to:
shall be collected using a common patient identifier. It shall be aggre- a. A written statement of goals and objectives that stresses health and
gated and analyzed to determine: I return-to-work outcomes as the principal criteria for the evaluation of the

1. The types of cases presented in hospitals coded by a diagnostic quality of care rendered to injured workers.

related group using the existing Medicare grouper. b. A written statement describing how methodology has been incor-

2. The average hospital charges per case, the average pporated into an ongoing system for monitoring of care that is individual
2. The average hospital charges per case, the average physician case oriented and, when implemented, can provide interpretation and

charges per case, the average charges for other types of facilities and pro- analysis of patterns of care rendered to individual patients by individual
viders per case. providers.

3. The average number of visits per provider by case. c. Written procedures for taking appropriate remedial action when-

(13) MANAGED CARE.-The Agency for Health Care Administra- ever, as determined under the quality assurance program, inappropriate
tion shall adopt rules pertaining to certification, application, approval of or substandard services have been provided or services that should have

tion shall adopt ~~~~~~~~~~been furnished have not been provided.
application, utilization review, and any other subject or procedure neces-
sary to effectuate the provisions of this subsection by January 1, 1994. d. A written plan, which includes ongoing review, for providing review

(a) The agency shall authorize an insurer to offer or utilize a workers of physicians and other licensed medical providers
compensation managed care arrangement after the insurer files a com- e. Appropriate financial incentives to reduce service costs and utiliza-
pleted application along with the payment of a $1,000 application fee, tion without sacrificing the quality of service.
and upon the agency's being satisfied that the applicant has the ability
to provide quality of care consistent with the prevailing professional f Adequate methods of peer review and utilization review.

standards of care and the insurer and its workers' compensation managed g. Provision for notice and a hearing for reimbursement and utiliza-
care arrangement otherwise meets the requirements of this section. The tion review.
authorization, unless sooner suspended or revoked, shall automatically
expire 2 years after the date of issuance unless renewed by the insurer. (I) A health care provider who is subject to a reimbursement review

The authorization shall be renewed upon application for renewal and or utilization review must be given a notice that states:

payment of a renewal fee of $1,000, provided that the insurer is in compli- (A) A reimbursement review or utilization review has been proposed
ance with the requirements of this section and any rules adopted hereun- against the health care provider.
der. An application for renewal of the authorization shall be made 90
days prior to expiration of the authorization, on forms provided by the (B) The reasons for the proposed review.
agency. The renewal application shall not require the resubmission of any provider's right to request a hearing on the pro-
documents previously filed with the agency if such documents have (C) The health care provider's right to request a hearing on the pro-
remained valid and unchanged since their original filing.

(b) Aninsurermaynotofferor utilize a workers'compenationman- (D) A summary of the rights of the health care provider in the hear-
(b) An insurer may not offer or utilhze a workers' compensation man- in

aged care arrangement in this state until its managed care plan of opera- ng.
tion has been approved by the agency and the insurer is authorized by the (II) If the health care provider requests a hearing, the health care
agency to offer or utilize a workers' compensation managed care arrange- provider must be given a notice that states:

ment. (A) The place, time, and date of the hearing, which may not be less

(c) An insurer must file a proposed managed care plan of operation than 30 days after the date of the notice.
with the agency in a format prescribed by the agency. The plan of opera- (B) The names of the witnesses, if any, expected to testify at the
tion must contain evidence that all covered services are available and hearing on behalf of the managed care arrangement.
accessible, including a demonstration that:

(III) A hearing must be held before an arbitrator mutually acceptable
1. Such services can be provided with reasonable promptness with to the health care provider and the managed care arrangement or before

respect to geographic location, hours of operation, and after-hour care. a hearing officer who is appointed by the managed care arrangement
The hours of operation and availability of after-hour care must reflect which is not in direct economic competition with the health care pro-
usual practice in the local area. Geographic availability must reflect the vider. The right to the hearing is forfeited if the health care provider fails,
usual travel times within the community. without good cause, to appear.

2. The number of providers in the workers' compensation managed (IV) In the hearing, the health care provider may:
care arrangement service area are sufficient, with respect to current and
expected workers to be served by the arrangement, either: (A) Be represented by experts on reimbursement and utilization

review of the health care provider's choice.
a. By delivery of all required medical services; or

a.~ Bydeivryofalrqurdedcasrvce;r(B) Have a record made of the proceedings, with copies available
b. Through the ability to make appropriate referrals. upon payment of reasonable charges associated with the preparation

thereof.
3. There are written agreements with providers describing specific

responsibilities. (C) Call, examine, and cross-examine witnesses, regardless of the
admissibility of the testimony in a court of law.

4. Emergency care is available 24 hours a day and 7 days a week.
(D) Submit a written statement at the close of the hearing.

5. In the case of covered services, there are written agreements with
providers prohibiting such providers from billing or otherwise seeking (V) Upon completion of the hearing, the arbitrator or hearing officer
reimbursement from or recourse against any injured worker. shall issue a written recommendation, including a statement of the basis

for the recommendation. The managed care arrangement shall issue a
(d) The proposed managed care plan of operation must include: decision, including a statement of the basis for its decision.
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(VI) If the health care provider disputes the decision, the provider contain the number of grievances filed in the past year and a summary
may appeal to the Division of Workers' Compensation pursuant to the of the subject, nature, and resolution of such grievances.
division's procedures for utilization and reimbursement dispute resolu-
tion. (i) The agency may suspend the authority of an insurer to offer a

workers' compensation managed care arrangement or order compliance
(VII) If the managed care arrangement fails to provide for a hearing within 60 days, if it finds that:

as required in this sub-subparagraph, the managed care arrangement
may not use any related adverse determination in a reimbursement 1. The nsurer is i substantial violation of its contracts;
review or utilization review. 2. The insurer is unable to fulfill its obligations under outstanding

h. Availability of a process for aggressive medical care coordination, contracts entered into with its employers;
as well as a program involving cooperative efforts by the workers, the 3. The insurer knowingly utilizes a provider who is furnishing or has
employer, and the workers' compensation managed care arrangement to furnished health care services and who does not have an existing license
promote early return to work for injured workers. or other authority to practice or furnish health care services in this state;

4. The written information proposed to be used by the insurer to 4. The insurer no longer meets the requirements for the authorization
comply with paragraph (g). as originally issued; or

5. Written procedures to provide the insurer with timely medical rec- 5. The insurer has violated any lawful rule or order of the agency or
ords and information including, but not limited to, work status, work any provision of this section.
restrictions, date of maximum medical improvement, permanent impair-
ment ratings, and other information as required. () Revocation of an insurer's authorization shall be for a period of 2

years. After 2 years, the insurer may apply for a new authorization by
6. Evidence that appropriate health care providers and administra- compliance with all application requirements applicable to first-time

tive staff of the insurer's workers' compensation managed care arrange- applicants.
ment have received training and education on the provisions of chapter
440 and the administrative rules that govern the provision of remedial (k) Suspension of an surer's authority to offer a workers copensa-
treatment, care, and attendance of injured workers. tion managed care arrangement shall be for such period, not to exceed 1

year, as is fixed by the agency. The agency shall, in its order suspending
7. Written procedures and methods to prevent inappropriate or the authority of an insurer to offer workers' compensation managed care,

excessive treatment. specify the period during which the suspension is to be in effect and the
conditions, if any, that must be met by the insurer prior to reinstatement

(e) An insurer must file any proposed changes to the plan of opera- of its authority. The order of suspension is subject to rescission or modifi-
tion, except for changes to the list of providers, with the agency prior to cation by further order of the agency prior to the expiration of the sus-
implementing the changes. The changes are considered approved by the pension period. Reinstatement shall not be made unless requested by the
agency after 30 days unless specifically disapproved. insurer; however, the agency shall not grant reinstatement if it finds that

the circumstances for which the suspension occurred still exist or are(f) An updated list of providers must be filed with the agency at least likely to recur
semiannually.

(1) Upon expiration of the suspension period, the insurer's authoriza-
(g) An insurer must make full and fair disclosure in writing of the tion shall automatically be reinstated unless the agency finds that the

provisions, restrictions, and limitations of the workers' compensation causes of the suspension have not been rectified or that the insurer is oth-
managed care arrangement to affected workers, including at least: erwise not in compliance with the requirements of this part. If not so

1. A description, including address and phone number, of the provid- automatically reinstated, the authorization shall be deemed to have
ers, including primary care physicians, specialty physicians, hospitals, exprd as of the end of the suspension period.
and other providers. (i) If the agency finds that one or more grounds exist for the revoca-

2. A description of coverage for emergency and urgently needed care tion or suspension of an authorization issued under this section, the
provided within and outside the service area. agency may, in lieu of such revocation or suspension, impose a fine upon

the insurer. With respect to any nonwillful violation, such fine shall not
3. A description of limitations on referrals. exceed $2,500 per violation. In no event shall such fine exceed an aggre-

gate amount of $10,000 for all nonwillful violations arising out of the
4. A description of the grievance procedure. same action. With respect to any knowing and willful violation of a lawful

order or rule of the agency or a provision of this section, the agency may
(h)1. A workers compensation managed care arrangement must have impose a fine upon the insurer in an amount not to exceed $20,000 for

and use procedures for hearing complaints and resolving written griev- each such violation. In no event shall such fine exceed an aggregate
ances from injured workers and health care providers. The procedures amount of $100,000 for all knowing and willful violations arising out of
must be aimed at mutual agreement for settlement and may include arbi- the same action
tration procedures. Procedures provided herein are in addition to other
procedures contained in chapter 440. (n) The agency shall immediately notify the Department of Insurance

and the Department of Labor and Employment Security whenever it
2. The grievance procedure must be described in writing and pro- issues an administrative complaint or an order or otherwise initiates legal

vided to the affected workers and health care providers. proceedings resulting in, or which may result in, suspension or revocation

3. At the time the workers' compensation managed care arrangement of an insurer's authorization.
is implemented, the insurer must provide detailed information to workers (o) Nothing in this part shall be deemed to authorize any entity to
and health care providers describing how a grievance may be registered transact any insurance business, assume risk, or otherwise engage in any
with the insurer. other type of insurance unless it is authorized as an insurer or a health

4. Grievances must be considered in a timely manner and must be maintenance organization under a certificate of authority issued by the
transmitted to appropriate decisionmakers who have the authority to Department of Insurance under the provisions of the Florida Insurance
fully investigate the issue and take corrective action. Code.

5. If a grievance is found to be valid, corrective action must be taken (p) Annually, by January 1, the Agency for Health Care Administra-
promptly. Iarv eSo tbvl orte to ubtk tion shall prepare a report which compares costs of treatment and ser-

vices provided by workers' compensation managed care arrangements
6. All concerned parties must be notified of the results of a grievance. and comparable treatment and services provided by other health care

providers or facilities. The agency is authorized to require the reporting
7. The insurer must report annually, no later than March 31, to the of any data necessary to accomplish the report. The report shall identify

agency regarding its grievance procedure activities for the prior calendar each workers' compensation managed care arrangement and clearly indi-
year. The report must be in a format prescribed by the agency and must cate whether it has provided medical services at reduced cost. The agency
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may use relevant data from the pilot programs authorized pursuant to s. provided to the employee. The employee may petition the chief judge of

440.135 in the preparation of its reports from the insurer or managed care compensation claims to waive the requirements of this subsection if it can

arrangements. be demonstrated that the treatment is necessary and the copayment

(14) WORKERS' COMPENSATION COMMUNITY HEALTH would cause significant financial hardship
PURCHASING ALLIANCES.-In order to assist in alleviating the rising (b) Notwithstanding any other provision of this chapter, the
costs of health care, the Agency for Health Care Administration is employee shall be required to pay a copayment of $20 for medical services
authorized to create a Workers' Compensation Community Health Pur- received after determination of maximum medical improvement. The
chasing Alliance, pursuant to the requirements of s. 408.700. The alliance copayment shall not apply to emergency care provided to the employee.
is created to assist in the development of managed competition within
workers' compensation, by acting as a broker between the insurer and the (18) PRACTICE PARAMETERS.-
employer through managed care arrangements which specialize in the
medical care of injured workers. The alliance may merge into any single (a) By June 1, 1994, the agency, after consulting with the division, the
alliance in any of the health planning districts, upon approval of the Florida Medical Association, the Florida Chiropractic Association, the
agency, based upon a showing by the alliance board members that the Florida Osteopathic Association, the Florida Podiatric Association, the
needs of the members of the workers' compensation community health Florida Optometric Association, and other health professional organiza-

purchasing alliance would be better served. In the event of such merger, tions and their respective boards, shall develop and implement state

at least 2 board members from the workers' compensation alliance shall practice parameters for services applicable to workers' compensation

serve on the board of the combined alliance. The provisions of this sec- claimants. These practice parameters shall be based on data collected

tion shall become effective by January 1, 1994. from outpatient and inpatient facilities and other relevant sources.

(15) REMOVAL OF PHYSICIANS FROM LISTS OF THOSE (b) The Legislature finds and declares that an immediate danger to

AUTHORIZED TO RENDER MEDICAL CARE.-Physicians or facili- the public health, safety, or welfare exists if practice parameters are not

ties authorized to provide remedial treatment, care, and attendance established by June 1, 1994. These findings include, but are not limited
under this chapter shall be deauthorized from providing such remedial to, the health of injured employees and the costs of the medical compo-

treatment, care, and attendance if the physician or facility is found, after nent of the workers' compensation system. Therefore, the agency is
reasonable investigation, to have: directed to initially adopt practice parameters by June 1, 1994, pursuant

to s. 120.54(9). Notwithstanding the limitation in s. 120.54(9)(c), the
(a) Engaged in professional or other misconduct or incompetency in practice parameters shall remain in effect until rules regarding such prac-

connection with medical services rendered under this chapter; tice parameters are adopted by the agency.

(b) Exceeded the limits of his professional competence in rendering (19) HEALTH MAINTENANCE ORGANIZATION ARRANGE-
medical care under this chapter, or has made materially false statements MENT WITH INSURERS.-A health maintenance organization which
regarding his qualifications in his application; has received certification pursuant to chapter 641 is entitled to enter into

(c) Failed to transmit copies of medical reports to the employer or an arrangement with an insurance carrier, a self-insurance fund, or an

insurer; or has failed to submit full and truthful medical reports of all his individually self-funded employer to provide medical services.
findings to the employer or insurer as required under this chapter; Section 21. Subsection (1) of section 440.135, Florida Statutes, is

(d) Solicited, or has employed another to solicit for himself or for amended to read:
another, professional treatment, examination, or care of an injured 440.135 Pilot programs for medical and remedial care in workers'
employee in connection with any claim under this chapter; compensation- 

(e) Refused to appear before, or to answer upon request of, the divi- Legislature to determine whether the costs
sion or any duly authorized officer of the state, any legal question, or to o t wr compensation system can be effectively contained by
produce any relevant book or paper concerning his conduct under any of the workers' compensation system can be effectively contained by
produce any relevanted book or papunder this cncerning hisor monitoring more closely the medical, hospital, and remedial care required

authorization granted to him under this chapter;by s. 440.13, while providing injured workers with more prompt and effec-
(f) Self-referred in violation of this chapter and the laws of this state. tive care and earlier restoration of earning capacity without diminution

of the quality of such care. Further, it is the intent of the Legislature to
(16) PAYMENT OF MEDICAL FEES.- determine whether the total cost to an employer which provides a policy

(a) Fees for medical services shall be payable only to a health care or plan of health insurance and a separate policy or plan of workers'

provider or facility authorized to render remedial treatment, care, or compensation and employer's liability insurance for its employees can

attendance under this chapter. Except as provided herein, no health care be reduced by combining both coverages under a policy or plan which

provider or facility shall collect or receive a fee from an injured employee provides 24-hour health insurance coverage as set forth herein. There-

within this state except as otherwise provided by this chapter. Such pro- fore, the Legislature authorizes the establishment of one or more pilot

viders or facilities shall have recourse against the employer or insurer for programs to be administered by the Department of Insurance after con-

payment of services rendered in accordance with the provisions of this suiting with the division. Each pilot program shall terminate 2 years after
chapter. the first date of operation of the program, unless extended by act of the

Legislature. In order to evaluate the feasibility of implementing imple-
(b) Fees charged for remedial treatment, care, and attendance shall met these pilot programs, the Department of Insurance shall consult

not exceed the applicable fee schedules promulgated under this chapter with the division regarding:
or the schedule amounts negotiated through managed care arrangements.

(a) Initiating a pilot project boning rcimbursnmont to hospitalo on
(c) Fees for pharmaceutical and pharmaceutical service shall be reim- diagnootic related groupa, if a tudy dotrmin that it inoa ffti

bursable at the applicable fee schedule amount. Where the employer or and a tatiatically valid method for roimburnomont.
carrier has contracted for such services and the employee elects to obtain
them through a provider not a party to the contract, the carrier shall (a)*h Establish alternate delivery systems using a health mainte-
reimburse at the schedule, negotiated, or contract price, whichever is nance organization model, which includes physician fees, competitive
lower. bidding, or capitation models.

(17) EMPLOYEE COPAYMENT.- (b){4 Controlling and enhancing the selection of providers of medi-

(a) Notwithstanding any other provisions of this chapter, the cal, hospital, and remedial care and using the peer review and utilization
emloe sthallbdrqire tonpy ah cpayments not to. ex.caee$ for review procedures in s. 440.13(1) to control the utilization of care by phy-

employee shall be required to pay a copayment not to exceed $20 for sic 
medical services received outside of the applicable practice parameter scians providing treatment pursuant to s 44013(2)(a)
developed pursuant to this chapter. Where a practice parameter has not (c)4d Establishing, by agreement, appropriate fees for medical, hos-
been developed or is not applicable, the agency shall develop a unique pital, and remedial care pursuant to this chapter.
parameter for the injury sustained by the employee. In either event, the
copayment shall not apply to an emergency medical condition, as defined (d)*} Promoting effective and timely utilization of medical, hospital,
in chapter 395, or emergency services and care, as defined in chapter 395, and remedial care by injured workers.
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(e)@J Coordinating the duration of payment of disability benefits during which the employee willfully fails or refuses to appear without
with determination made by qualified participating providers of medical, good cause for the scheduled vocational evaluation or testing.
hospital, or remedial care.

hospital~ , or . remedial ~ care.(f) If an employee is physically capable of performing sheltered(f)W+ Initiating one or more pilot programs under which participat- employment, no finding of permanent total disability may be made for
ing employers would provide a 24-hour health insurance policy to their so long as such sheltered employment is made available to the
employees under a single insurance policy or self-insured plan. The employee.
policy or plan shall provide a level of health insurance benefits which
meets criteria established by the Department of Insurance but which (g)kl. In case of permanent total disability resulting from injuries
provides medical benefits for at least occupational injuries and illnesses which occurred subsequent to June 30, 1955, and for which the liability
comparable to those required by this chapter and which may utilize of the employer for compensation has not been discharged under the pro-
deductibles and coinsurance provisions that require the employee to visions of s. 440.20(12), the injured employee shall receive additional
pay a portion of the actual medical care received by the employee, not- weekly compensation benefits equal to 5 percent of his weekly compensa-pay potio ofthe ctul mdicl cae rceied y th emloye, ot-tion rate, as established pursuant to the law in effect on the date of hiswithstanding any other provisions of this chapter. The policy or plan ton rate a established pursuant to the law in effect on the date of his
may also provide indemnity benefits as provided for in this chapter. The injury, multiplied by the number of calendar years since the date of
premium for the 24-hour health insurance policy or self-insured plan injury. The weekly compensation payable and the additional benefits
shall be paid entirely by the employer, except as that portion of the pre- payable pursuant to this paragraph, when combined, shall not exceed the
mium which relates to dependent coverage maximum weekly compensation rate in effect at the time of payment as

determined pursuant to s. 440.12(2). Entitlement to these supplemental
(g) Other methods of monitoring reduced costs within the workers' payments shall cease at age 62 if the employee is eligible for social secur-

compensation system while maintaining quality care. ity benefits under 42 U.S.C. ss. 402 and 423, whether or not the employee
has applied for such benefits. These supplemental benefits shall be paidSection 22. Subsections (1), (2), (3), (4), (5), (10), and (12) of section by the division out of the Workers' Compensation Administration Trust

440.15, Florida Statutes, are amended, and subsection (13) is added to Fund when the injury occurred subsequent to June 30, 1955, and before
said section, to read: July 1, 1984. These supplemental benefits shall be paid by the employer

440.15 Compensation for disability.-Compensation for disability when the injury occurred on or after July 1, 1984. Supplemental benefits
shall be paid to the employee, subject to the limits provided in s.are not payable for any period prior to October 1, 1974.
440.12(2), as follows: 2.a. The division shall provide by rule for the periodic reporting to

~(1) PERMANENT TOTAL DISABILITY.~-the division of all earnings of any nature and social security income by(1) PERMANENT TOTAL DISABILITY.- the injured employee entitled to or claiming additional compensation
(a) In case of total disability adjudged to be permanent, 662/3 percent under subparagraph 1. Neither the division nor the employer or insurer

of the average weekly wages shall be paid to the employee during the con- shall make any payment of those additional benefits provided by sub-
tinuance of such total disability. paragraph 1. for any period during which the employee willfully fails or

refuses to report upon request by the division in the manner prescribed
(b) A catastrophic injury, as defined in this chapter, Loss- of both by such rules.

hands, or both brm tr h, ft, or both .Igo, or both cyoes, or of any two
thereof or paraplegia or quadriplogia shall, in the absence of conclusive b. The division shall provide by rule for the periodic reporting to the
proof of a substantial earning capacity, constitute permanent total dis- employer or carrier of all earnings of any nature and social security
ability. Only claimants with catastrophic injuries are eligible for perma- income by the injured employee entitled to or claiming benefits for per-
nent total benefits. In no other case may permanent total disability be manent total disability. The employer or carrier shall not be required to
awarded. In all other ase, permanent total disability shall hbe deter make any payment of benefits for permanent total disability for any
mined in accordance with the facto. In such other pasa, no oomponsati period during which the employee willfully fails or refuses to report upon
shall bo payable under paragraph (a) if the employo is engaged in, or is request by the employer or carrier in the manner prescribed by such rules
physically capable of engaging in, gainful employment; and the burdoAn or if any employee who is receiving permanent total disability benefits
shall be upon the employs to otablih that ho is not able unintorrupt refuses to apply for or cooperate with the employer or insurer in apply-
odly to do ven light work availabl withining for social security benefits.
injurd omployoo's roidon duo to phyil limitation. 3. Whn an injured omployee rciveo a full or partial lump o um

(c) In cases of permanent total disability resulting from injuries advance of tho mploy p ermnont total disability ompenoation bono-
which occurred prior to July 1, 1955, such payments shall not be made in fits, tho omployo's bonofits under this paragraph ohall bo computed on
excess of 700 weeks. the omployo'o weekly ompcnsation rate as reduced by tho lump sum

(d) If an employee who is being paid compensation for permanent
total disability becomes rehabilitated to the extent that he establishes an (h) If a claimant with a catastrophic injury has an impairment
earning capacity, he shall be paid, instead of the compensation provided rating of 25 percent or less, the claimant shall have the burden of prov-
in paragraph (a), wage- IOegs benefits pursuant to paragraph (3)(b). The ing by clear and convincing evidence that he or she is permanently and
division shall adopt rules to enable a permanently and totally disabled totally disabled. No soft tissue impairment rating shall apply toward a
employee who may have reestablished an earning capacity to undertake permanent impairment rating.
a trial period of reemployment without prejudicing his return to perma- (2) TEMPORARY TOTAL DISABILITY.-
nent total status in the case that such employee is unable to sustain an
earning capacity. (a) In case of disability total in character but temporary in quality,

662% percent of the average weekly wages shall be paid to the employee(e)1. The employer or insurer's right to conduct vocational evalua- during the continuance thereof, not to exceed 104 260 weeks as provided
tions or testing pursuant to s. 440.49 shall continue even after the in this subsection and s. 440.14(3), except as provided in s. 440.12(1).
employee has been accepted or adjudicated as entitled to compensation Once the employee reaches the maximum number of weeks, temporary
under this section. This right includes, but is not limited to, instances disability benefits shall cease and the injured employee's permanent
where such evaluations or testing is recommended by a treating physi- impairment shall be determined. Temporary total disability payments
cian, instances warranted by a change in the employee's medical condi- shall cease at retirement. However, at the expiration of 104 weeks, if the
tion, or instances where the employee appears to be making appropriate employee has not reached maximum medical improvement and is still
progress in recuperation. This right shall not be exercised more than undergoing a course of treatment being provided pursuant to an

~~~once every calendar year. ~approved treatment plan, upon mutual agreement of the parties, with
2. The insurer shall confirm the scheduling of the vocational evalua- the concurrence of the medical care coordinator, or upon order of the

tion or testing in writing, and notify employee's counsel, if any, at least judge of compensation claims, the temporary total disability benefits
7 days prior to the date upon which vocational evaluation or testing is shall be extended and the determination of the injured employee's per-
scheduled to occur. manent impairment shall be delayed until the conclusion of the course

of treatment or until the injured employee has been determined to have
3. The employer or insurer shall be authorized to withhold payment reached maximum medical improvement. "Retirement" means that a

of benefits for permanent total disability or supplements for any period preponderance of the evidence supports a conclusion that an employee
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has retired. The subjective statement of an employee that the employee 1, 1990, pending the adoption by division rule of a uniform disability

is not retired is not sufficient in itself to rebut objective evidence of rating schedule or if the schedule is not effective guide, the Minnesota
retirement but may be considered along with other evidence. Department of Labor and Industry Disability Schedule shall be tempo

arily used unless that schedule does not address an injury. In such case,
(b) Notwithstanding the provisions of paragraph (a), an employee the Guides to the Evaluation of Permanent Impairment by the American

who has sustained the loss of an arm, leg, hand, or foot, has been ren- Medical Association shall be used. Determination of permanent impair-
dered a paraplegic, paraparetic, quadriplegic, or quadriparetic, or has lost ment under this schedule must be done by a medical doctor licensed
the sight of both eyes shall be paid temporary total disability of 80 per- under chapter 458, a doctor of osteopathy licensed under chapter 459,
cent of his average weekly wage. In no event should the increased tempo- a chiropractic physician licensed under chapter 460, or a podiatrist
rary total disability compensation provided for in this paragraph extend licensed under chapter 461, as appropriate, considering the nature of
beyond 6 months from the date of the accident. The compensation pro- the injury. No other persons are authorized to render opinions regard-
vided by this paragraph is not subject to the limits provided in s. ing the existence of or the extent of permanent impairment. The overall
440.12(2), but instead is subject to a maximum weekly compensation rate final impairment rating sustained by the individual shall be the result
of $700. If, at the conclusion of this period of increased temporary total of the physician's evaluation of permanent impairment as found in this
disability compensation, the employee is still temporarily totally dis- schedule. If a permanent impairment is covered by this schedule, no
abled, the employee shall continue to receive temporary total disability assignment or rating of that permanent impairment at variance with
compensation as set forth in paragraphs (a) and (c). The period of time this schedule is permissible. If a category applicable to the impairing
the employee has received this increased compensation will be counted as condition cannot be found in this rule, then the category most closely
part of, and not in addition to, the maximum periods of time for which resembling the impairment or the degree of impairment based on anal-
the employee is entitled to compensation under paragraph (a) but not Ogy should be chosen. Where a category represents the impairing condi-
paragraph (c). tion, the impairment determinations shall not be based on the cumula-

(c) Temporary total disability benefits paid pursuant to this subsec- tion of lesser included categories. A permanent impairment rating for

tion shall include such period as may be reasonably necessary for training subjective complaints of pain alone without the use of the schedule is
in the use of artificial members and appliances, and shall include such improper. The condition of subjective pain without objective findings,
period as the employee may be receiving training and education under a including headache without objective findings, will not be a ratable con-
program pursuant to s. 440.49(1). Notwithstanding s. 440.02(8), the date dition in terms of organic disorder. Mental and behavioral impairments
of maximum medical improvement for purposes of paragraph (3)(b) shall may be rated separately.
be no earlier than the last day for which such temporary disability bene- 3. All permanent impairment income benefits shall be based on an
fits are paid. impairment rating using the impairment schedule referred to in sub-

(d) The division shall, by rule, provide for the periodic reporting to paragraph (3)(a)2. Permanent impairment income benefits are paid

the division, employer, or carrier of all earned income including income weekly at the rate of 66 2/3 percent of the employee's average weekly
from social security, by the injured employee entitled to or claiming wage not to exceed the maximum weekly benefits under s 440.12. An
benefits for temporary total disability. The employer or carrier shall not employee's entitlement to permanent impairment income benefits
be required to make any payment of benefits for temporary total dis- begins the day after the employee reaches maximum medical improve-
ability for any period during which the employee willfully fails or ment and continues until the earlier of:
refuses to report, upon request by the employer or carrier, in the a. The expiration of a period computed at the rate of 3 weeks for
manner prescribed by such rule. The rule shall require the claimant to each percentage point of impairment up to and including 14 percent, up
personally sign the claim form and attest that he has reviewed, under- to a maximum of 12 weeks of permanent impairment income benefits;
stands, and acknowledges the foregoing. or

(3) PERMANENT IMPAIRMENT AND SUPPLEMENTAL b. The death of the employee.
WAGE-LOSS BENEFITS.-

4. After the employee has been certified by a physician as having
(a) Impairment benefits.- reached maximum medical improvement, the certifying physician shall

1. In nas of purmanont impairmont duo to amputation, loss of 80 per evaluate the condition of the employee and assign an impairment

cent or mr of vision of ithr cyo, after corroetion, or Boriouo facial or rating, using the impairment schedule referred to in subparagraph
head disfigurement resulting from an injury thr than an injury ntitling (3)(a)2. If the permanent impairment is accompanied by evidence of

the injured workr to permanent total disability bnfit pursuant to sub mental, psychological, emotional, or behavioral injury or disorder, the

setion (1), there shall be paid to th ijurd workr th follovi impairment rating shall be modified by adding 1 percent to the body as
a whole for the mental injury. No compensation shall be payable for the

a. Two hundred and fifty dollars for each perocnt of permanent mental, psychological, behavioral, or emotional injury arising out of
impairment of the body as a whole from 1 percent through 10 poront; depression from being out of work. Competent medical testimony
aid regarding a specific and permanent mental, psychological, emotional, or

behavioral disorder which resulted from the injury shall be required to
b. Five hundred dollars for each percent of permanent impairment of support an impairment modifier under this section. If the certification

the body a a whole for that poFtion in oeeoos of 10 perent. and evaluation are performed by a physician other than the employee's

1.X Once the employee has reached the date of maximum medical treating physician, the certification and evaluation shall be submitted

improvement, impairment benefits are due and payable within 20 days to the treating physician and the treating physician shall indicate
after the carrier has knowledge of the impairment. agreement or disagreement with the certification and evaluation. The

certifying physician shall issue a written report to the employee and the
2.3; The three-member panel, in cooperation with the division, shall insurer certifying that maximum medical improvement has been

establish and use a uniform permanent impairment disability rating reached, stating the impairment rating, and providing any other infor-
schedule guide by January 1,1991. This schedule guide shall be based on mation required by the division. If the employee has not been certified
medically or scientifically demonstrable findings as well as the systems as having reached maximum medical improvement prior to the expira-
and criteria set forth in the American Medical Association's Guides to the tion of 104 weeks from the date temporary total disability benefits begin
Evaluation of Permanent Impairment; the Snellen Charts, published by to accrue, the division shall notify the treating physician of the require-
American Medical Association Committee for Eye Injuries; and the Min- ments of this section.
nesota Department of Labor and Industry Disability Schedules. The
schedule must be based upon objective findings. The schedule guide 5. The insurer shall pay the employee impairment benefits for a
shall be more comprehensive than the AMA Guides to the Evaluation of period based on the impairment rating.

Permanent Impairment and shall expand the areas already addressed (b) Wage-loss benefits.-
and address additional areas not currently contained in the guides. On
August 1, 1979, and pending the adoption, by rule, of a permanent sched- 1. Each injured worker who suffers a permanent impairment, which

ule, Guides to the Evaluation of Permanent Impairment, copyright 1977, permanent impairment is determined pursuant to the schedule adopted

1971, 1988, by the American Medical Association, shall be the temporary in accordance with subparagraph (a)3., is not based solely on subjective

schedule and shall be used for the purposes hereof. For injuries after July complaints, and results in one or more work-related physical restrictions
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which are directly attributable to the injury, may be entitled to wage-loss be entitled to such benefits if the injured worker failed or refused to make
benefits under this subsection, provided that such permanent impair- reasonable and good faith efforts to obtain suitable gainful employment
ment results in a work-related physical restriction which affects such during such period.
employee's ability to perform the activities of his usual or other appropri-
ate employment. Such benefits shall be based on actual wage loss and 4. The right to wage-loss benefits shall terminate upon the occurrence
shall not be subject to the minimum compensation rate set forth in s. of the earliest of the following:
440.12(2). Subject to the maximum compensation rate as set forth in s. a. As of the end of any 2-year period commencing at any time subse-
440.12(2), such wage-loss benefits shall be equal to 80 percent of the dif- a. As of the end of any te pedio commencing at any time subse-
ference between 80 percent of the employee's average weekly wage and quent to the month when the injured employee reaches the date of maxi-
the salary, wages, and other remuneration the employee is able to earn mum medical improvement, unless during such 2-year period wage-loss
after reaching maximum medical improvement, as compared weekly; benefits shall have been payable during at least 3 consecutive months.
however, the weekly wage-loss benefits shall not exceed an amount equal This limitations period shall not be tolled or extended by the incarcera-
to 662/3 percent of the employee's average weekly wage at the time of tion of the employee or by virtue of the employee becoming an inmate of
injury. In order to simplify the comparison of the preinjury average a penal institution.
weekly wage with the salary, wages, and other remuneration the employee b For injuries occurring on or before July 1, 1980, 350 weeks after the
is able to earn after reaching maximum medical improvement, the divi- 350 weeks after the
sion may by rule provide for the modification of the weekly comparison injured employee reaches the date of maximum medical improvement.
so as to coincide as closely as possible with the injured worker's pay peri- c. For injuries occurring after July 1, 1980, but before July 1, 1990,
ods. In determining the amount the employee is able to earn in any 525 weeks after the injured employee reaches maximum medical
month after injury, commissions and similar irregular payments shall be improvement.
allocated first to the week in which they are received, in an amount which
when added to other earnings for such week does not exceed the employ- d. For injuries occurring after June 30, 1990, the employee's eligibility
ee's average weekly wage, and the balance in the same manner to the sub- for wage-loss benefits shall be determined according to the following
sequent weeks until fully allocated, but not to exceed 52 weeks from the schedule:
week that the commission or a similar irregular payment was received.

(I) Twenty-six weeks of eligibility for permanent impairment ratings
2. The amount determined to be the salary, wages, and other remu- up to and including 3 percent;

nerations the employee is able to earn after reaching the date of maxi-
mum medical improvement shall in no case be less than the sum actually (II) Fifty-two weeks of eligibility for permanent impairment ratings
being earned by the employee, including earnings from sheltered employ- greater than 3 and up to and including 6 percent;
ment. In the case of an employee who has not voluntarily limited his .
income or who has not failed to accept employment commensurate with (III) Seventy-eght weeks of eligibility for permanent mparment rat-
his abilities or who was not terminated from employment due to his own ings greater than 6 and up to and including 9 percent;
misconduct, and who has made a good faith attempt to find employment (IV) One hundred four weeks of eligibility for permanent impairment
after attaining maximum medical improvement but remains unemployed, ratings greater than 9 and up to and including 12 percent; and
it shall be presumed that the salary, wages, and other remuneration the
employee is able to earn was zero for each week that the employee made (V) One hundred twenty weeks of eligibility for permanent impair-
a good faith attempt to find employment within his physical and voca- ment ratings greater than 12 percent and up to and including 13 percent;
tional capabilities. Wage-loss forms and job search reports are to be 135 weeks of eligibility for permanent impairment ratings greater than 13
mailed to the employer, carrier, or servicing agent within 14 days after percent and up to and including 14 percent; 150 weeks of eligibility for
the time benefits are due. Failure of an employee to timely request bene- permanent impairment ratings greater than 14 and up to and including
fits and file the appropriate job search forms showing that he looked for 15 percent; 170 weeks of eligibility for permanent impairment ratings
a minimum of 5 jobs in each biweekly period (unless a judge of compensa- greater than 15 percent and up to and including 16 percent; 190 weeks of
tion claims determines fewer job searches are justified due to the avail- eligibility for permanent impairment ratings greater than 16 percent and
ability of suitable employment) after the employee has knowledge that a up to and including 17 percent; 210 weeks of eligibility for permanent
job search is required, whether he has been advised by the employer, car- impairment ratings greater than 17 percent and up to and including 18
rier, servicing agent, or his attorney, shall result in benefits not being percent; 230 weeks of eligibility for permanent impairment ratings
payable during the time that the employee fails to timely file his request greater than 18 percent and up to and including 19 percent; 250 weeks of
for wage loss and the job search reports. However, beginning on the 13th eligibility for permanent impairment ratings greater than 19 percent and
week after the employee has attained maximum medical improvement, if up to and including 20 percent; 275 weeks of eligibility for permanent
an employee does not obtain and maintain employment, the employer impairment ratings greater than 20 percent and up to and including 21
may show that the salary, wages, and other remuneration the employee percent, 300 weeks of eligibility for permanent impairment ratings
is able to earn is greater than zero by proving the existence of actual job greater than 21 percent and up to and including 22 percent; 325 weeks of
openings within a reasonable geographical area which the employee is eligibility for permanent impairment ratings greater than 22 percent and
physically and vocationally capable of performing, in which case the t ermanent m rment ratngs greater than 22 perc and
amount the employee is able to earn may be deemed to be the amount the up to and icuing 23 percent; 350 weeks of eligibility for permanent
judge of compensation claims finds that the employee could earn in such impairment ratings greater than 23 percent and up to and including 24
jobs. The amount deemed shall be applied against the next three percent; 364 weeks of eligibility for permanent impairment ratings
biweekly payments. greater than 24 percent.

3. An injured worker requesting wage-loss benefits for any period e. For injuries occurring after January 1, 1994, the employee's eligi-
during which such injured worker was unemployed shall have a duty to blity for wage-loss benefits shall be determined in accordance with the
make reasonable and good faith efforts to obtain suitable gainful employ- schedule set forth in sub-subparagraph d., except:
ment on a consistent basis. "Suitable gainful employment" means (I) Employees with permanent impairment ratings of less than 15
employment which is reasonably attainable in light of the individual's percent of the body as a whole shall not be eligible for wage-loss bene-
age, education, personal aptitudes, previous vocational experience, and fits.
physical abilities. For any such period, the employer may require the
injured worker's request for wage-loss benefits to include verification of (II) There shall be offset against the employee's eligibility for wage-
the injured worker's efforts to obtain suitable gainful employment, which loss benefits the number of weeks of permanent impairment benefits
verification shall be made on forms prescribed by the division. In deter- paid to the employee pursuant to subparagraph (a)3.
mining whether the injured worker has made reasonable and good faith
efforts to obtain suitable gainful employment, the judge of compensation f.e- In the case of an employee whose permanent impairment from the
claims shall consider the availability of suitable employment in the area injury is at least 1 percent but no more than 20 percent of the body as a
of the injured worker's residence, the injured worker's access to transpor- whole, the burden is on the employee to demonstrate that his postinjury
tation, and the effect of the injured worker's physical and mental impair- earning capacity is less than his preinjury average weekly wage and is not
ments upon his ability to conduct job search activities. Unless otherwise the result of economic conditions or the unavailability of employment or
provided under this section, an injured worker requesting wage-loss bene- of his own misconduct. In the case of an employee whose permanent
fits for any period during which he shall have been unemployed shall not impairment from the injury is 21 percent or more of the body as a whole,
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the burden is on the employer to demonstrate that the employee's postin- cent of the diffornc betwoen 30 psrcnt of tho omployco'n avorago
jury earning capacity is the same or more than his preinjury wage. weekly wage and thealar, wago, and othr rmunration th mployo

is abhi to arn, as comparnd nky hnr thc wklyh agon ls bo
5. Notwithstanding subparagraph 4., the right to wage-loss benefits fits shall not nccood an amount oeual to 92, porcont of the omployco's

shall terminate if, within a 2-year period, there are three occurrences of average weckly wage at tho timo of injury. In order to simplify the cnm
any of the following incidents: parison of the proinjury avcrag wnkly wago with thc salary, wagon, and

hfthor rmunCration tn omployco is abl to carn, th division may by rubl
a. The employee voluntarily terminate hs iemployment for reasons p d fr tmodification of tho wnly comparison so as to coincid

unrelated to his compensable injury. provide for theas cloclas s possiblc dithe injured workor's pay poriods. The amount

b. The employee refuses an offer of suitable or reasonable employ- dtrmind to b th salary, wago, and othor rmunration th omployo
ment within his restrictions and abilities. is able to earn shall in no case ho ls than th sum actually being arned

byth empoys including earnings:- from-- F- he-ltered" smp~loymon
c. The employee is terminated from employment due to his own mis- gs shltr

conduct as defined in s. 440.02(16). (b) Whenever a temporary partial wage-loss benefit as set forth in
paragraph (a) may be payable, the burden shall be on the employee to

d. The employee voluntarily limits his income. establish that any wage loss claimed is the result of the compensable
injury. It shall also be the burden of the employee to show that his inabil-

Each of the three occurrences must be in a different biweekly period. nAdEai y frch of the three occurrencestempoe ab must binadfent l dis-o ity to obtain employment or to earn as much as he earned at the time of
Additionally, for each of the above occurrences, the employee may be dis- his industrial accident is due to physical limitation related to his accident
qualified from receiving wage-loss benefits for 3 biweekly periods. and not because of economic conditions or the unavailability of employ-

6. The right to wage-loss benefits shall terminate if an employee is ment or his own misconduct. In the event the employee voluntarily limits
convicted of conduct punishable under s. 775.082 or s. 775.083 or is sub- his income or fails to accept employment commensurate with his abilities,
jected to imprisonment under chapter 316 which directly affects the or is terminated from employment due to his own misconduct, it shall be
employee's ability to perform the activities of his usual or other appropri- presumed, in the absence of substantial evidence to the contrary, that the
ate employment. For purposes of this subparagraph, "convicted" means salary, wages, and other remuneration that the employee was able to earn
an adjudication of guilt by a court of competent jurisdiction; a plea of for such period that the employee voluntarily limited his income or failed
guilty or of nolo contendere; or a jury verdict of guilty when adjudication to accept employment commensurate with his abilities or was terminated
of guilt is withheld and the accused is placed on probation. from employment due to his own misconduct is the amount which would

have been earned if the employee had not limited his income or failed to
7. If an employoe is entitlod to both wago loss bonfits and soeial accept appropriate employment or had not been terminated from

seurity rotiromnnt bcnofits under 42 U.S.C. os. 402 and 405, such social employment due to his own misconduct. The amount deemed shall be
security rctiromont benefits shall bc primary and the wage loss benefits applied against the next three biweekly payments. In the case of an
shall be supplemental only. The sum of tho two benfits shall not oxeced employee who has not voluntarily limited his income or who has not
the amount of wa gloss benefits which would othor-.,- ho b payablo. For failed to accept employment commensurate with his abilities or who was
the purposes of termination of wage loss benhfits pursuant to sub not terminated from employment due to his own misconduct, and who
subparagraph 4.a., the term "payable" shall bn cnstruod to include pay has made a good faith attempt to find employment but remains unem-
mont of seeial soeurity rotircmont bonofito in liou of wagn ioss bonofits ployed, it shall be presumed that the salary, wages, and other remunera-
Howovor, the reduction of wago ioss bonofits undr thn provisions of this tion the employee is able to earn was zero for each week that the
subparagraph is not applicable to -any wago si bonofitso payble to an employee made a good faith attempt to find employment within his phys-
employoo for any month subsquont to then month in which tho nmployee ical and vocational capabilities. However, beginning on the 13th week
reasho the ago cf 70 yars after the employee has received the first payment of a temporary partial

wage-loss benefit, if the employee does not obtain and maintain employ-
7.8& Beginning with the 25th month after maximum medical improve- ment, the employer may show that the salary, wages, and other remuner-

ment and for the purpose of determining wage-loss benefits, the total ation the employee is able to earn is greater than zero by proving the
wages, salary, and other remuneration for the week in consideration shall existence of actual job openings within a reasonable geographical area
be discounted as follows: which the employee is physically and vocationally capable of performing,

a. For those injuries occurring on or after July 1, 1979, and on or in which case the amount the employee is able to earn may be deemed to
before July 1, 1980, by a factor of 3 percent and compounded annually at be the amount the judge of compensation claims finds that the employee
3 percent thereafter; and could earn in such jobs. The amount deemed shall be applied against the

next three two biweekly payments.
b. For those injuries occurring after July 1, 1980, by a factor of 5 per- ( Sc f s b I

cent and compounded annually at 5 percent thereafter. t xco i o 2 wk
ity, o t xor eroeoe6 wrs

However, with respect to any year in which the annual rate of inflation,
calculated by using the national Consumer Price Index published by the (5) SUBSEQUENT INJURY.-
United States Department of Labor, is less than the applicable discount (a) Except as otherwise provided in this section, the fact that an
factor, such rate shall be substituted for such discount factor for that employee has suffered previous disability, impairment, anomaly, or dis-
year. ease, or received compensation therefor, shall not preclude him or her

8.9. The division shall keep such records and conduct such investiga- from benefits for a subsequent aggravation or acceleration of the preex-
tions as are necessary to determine the feasibility of providing additional isting condition nor preclude benefits for death resulting therefrom1
protection from inflation for workers entitled to wage-loss benefits and cacptthat no bonefits shall bn payablo if tho omployn, at th timn of
shall report its findings to the Legislature not later than February 1, entring into thn omplo;-ont of tho mployinr by whom thn bntncfit
1988. would othrwise be payable, falsly r-pr-nts himslf in witing as not

having proviously boon disablod or componsatod bocause of ouch priov
(4) TEMPORARY PARTIAL DISABILITY.- disability, impairmnt, anomaly, or disoss. Compensation for temporary

disability, mEedical benefts, and wage loos ben-fits Fihall not be subje to
(a) In case of temporary partial disability resulting in decrease of diabilymdica 

earning capacity, the compensation shall be 66 2/3 percent of the differ-
ence between the injured employee's average weekly wages before the (b) If a compensable permanent impairment, or any portion thereof,
injury and his or her wage-earning capacity after the injury in the same is a result of aggravation or acceleration of a preexisting condition, or is
or other employment, to be paid during the continuance of such disabil- the result of merger with a preexisting impairment, an employee eligible
ity, but shall not be paid for a period exceeding 104 weeks provided by to receive impairment benefits under paragraph (3)(a) shall receive such

this subsection and subsection (2). Once the injured employee reaches benefits for the total impairment found to result, excluding the degree of
the maximum number of weeks, temporary disability benefits shall impairment existing at the time of the subject accident or injury or which
cease and the injured worker's permanent impairment shall be deter- would have existed by the time of the impairment rating without the
mined. In ease of temporary partial disability, benefits shall be based on intervention of the compensable accident or injury. The degree of perma-
atal wg loss and shall not ho subjoct to the minimum compnsation nent impairment attributable to the accident or injury shall be compen-
ratc Sct forth in . 410.1(2). The compensation shall bo oqual to 80 per sated in accordance with paragraph (3)(a). As used in this paragraph,
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"merger" means the combining of a preexisting permanent impairment a plan or program establishing or maintained by the employer, or to
with a subsequent compensable permanent impairment which, when the which the employer is required to contribute pursuant to a collective
effects of both are considered together, result in a permanent impairment bargaining agreement, are also received or being received by the
rating which is greater than the sum of the two permanent impairment employee. Except as otherwise provided in this section, the employer's
ratings when each impairment is considered individually. obligation to pay or cause to be paid weekly benefits shall be reduced by

i \ Tt i * * i i- f.L cc i- ^~~these amounts:(c) If an employee receiving wage-loss benefits suffers a subsequent these amounts:
injury causing temporary disability, both wage-loss benefits and tempo- 1. The after-tax amount of the pension or retirement payments
rary disability benefits shall be payable during the duration of temporary received or being received pursuant to a plan or program established or
disability. In calculating the amount of any wage-loss benefits due, the maintained by the same employer from whom indemnity for total or
average weekly wage for the subsequent accident shall be deemed to be partial disability benefits are received, if the employee did not contrib-
the salary, wages, and other remuneration the employee is able to earn. ute directly to the pension or retirement plan or program. Subsequent
However, the total benefits payable shall not exceed the maximum com- increases in a pension or retirement program shall not affect the coordi-
pensation rate in effect for temporary disability at the time of the subse- nation of these benefits.
quent injury. Any reduction in benefits due to such limit shall be applied
first to the wage-loss benefits payable as a result of the prior injury. 2. The proportional amount, based on the ratio of the employer's

contributions to the total contributions to the plan or program, of the
(d) If an employee receiving wage-loss benefits suffers a subsequent after-tax amount of the pension or retirement payments received or

injury causing an additional compensable wage loss, benefits for each being received by the employee pursuant to a pension or retirement
wage loss shall be payable. In calculating the amount of any wage-loss plan or program established or maintained by the same employer from
benefits due, the average weekly wage for the subsequent accident shall whom benefits are received, if the employee did contribute directly to
be deemed to be the salary, wages, and other remuneration the employee the pension or retirement plan or program. Subsequent increase in a
is able to earn. However, the total wage-loss benefits payable shall not pension or retirement program shall not affect the coordination of these
exceed the maximum compensation rate in effect for permanent disabil- benefits.
ity at the time of the subsequent injury. Any reduction in wage-loss bene-
fits due to such limitation shall be applied first to the benefits payable as 3. The proportional amount, based on the ratio of the employer's
a result of the prior injury. contributions to the total contributions made to a qualified profit-

sharing plan under section 401(a) of the Internal Revenue Code or any
(10) EMPLOYEE ELIGIBLE FOR BENEFITS UNDER THIS successor to section 401(a) of the Internal Revenue Code covering a

CHAPTER WHO HAS RECEIVED OR IS ENTITLED TO RECEIVE profit-sharing plan which provides for the payment of benefits only
UNEMPLOYMENT COMPENSATION.- upon retirement, disability, death, or other separation from employ-

ment to the extent that benefits are vested under the plan.(a) No compensation benefits shall be payable for temporary total
disability or permanent total disability under this chapter for any week 4. The proportional amount, based on the ratio of the employer's
in which the injured employee has received, or is receiving, unemploy- contributions to the total contributions to the plan or program, of the
ment compensation benefits. after-tax amount of the pension or retirement payments received or

being received by the employee pursuant to a plan or program estab-(b) If an employee is entitled to both wage loss benefito pursuant to lished or maintained by the same employer from whom benefits under
suboection (3), or temporary partial benefits pursuant to subsection (4), section 306 of the Internal Revenue Code are received, if the employee
and unemployment compensation benefits, such unemployment compen- did contribute directly to the pension or retirement plan or program.
sation benefits shall be primary and ith ag lens benofits temporary Subsequent increase in a pension or retirement program shall not affect
partial benefits shall be supplemental only, the sum of the two benefits the coordination of these benefits.
not to exceed the amount of wage loss bcnefits or temporary partial bone
fite which would otherwise be payable. For purposen of termination of (b) To satisfy any remaining obligations, the employer shall pay or
wage loss benefits purnuant to nub eubparagraph (3)(b)4.a., the term cause to be paid to the employee the balance due in weekly payments
"payable" shall be construed to include payment of unemployment com after the application of subsection (a).
pensation benefits in lieu of income oupplement benefits an provided in

~~~~thisn~~~~ o~ub~cetion. (c) Within 30 days after the date of first payment of compensation
benefits or 30 days after the date of application for any benefits under

(12) REPAYMENT.-If an employee has received a sum as an subsection (9), whichever is later, the employee shall provide the
indemnity benefit under any classification or category of benefits under employer or carrier with a properly executed authority for release of
this chapter to which he is not entitled, the employee is liable to repay information which shall be utilized by the employer or carrier with a
that sum to the employer or the insurer and have that sum deducted properly executed authority entitlement and amount information from
from future benefits, regardless of the classification of benefits, payable the appropriate source. The authority for release of information is effec-
to the employee under this chapter; however, in no case shall a partial tive for 1 year. Failure of the employee to provide a properly executed
payment of the total repayment be in excess of 20 percent of the amount authority for release of information shall stay payment of compensation
of the biweekly payment. EMPLOYEE ELIGIBLE FOR BENEFITS benefits to the employee until the authority for release of information
UNDER THIS CHAPTER AND PENSION DISABILITY BENEFITS is provided. Compensation benefits withheld shall be reimbursed to the
PAYABLE BY A PUBLIC EMPLOYER. Where any person receives employee upon providing the required authority for release of informa-
compensation under this chapter by rason of the diability of an tion. If the employer or carrier is required to submit a new authority for
employee of the state or any political subdivision of the state, and ouch release of information to the appropriate source in order to receive
person is also entitled to receive any um, by reasoon of the same dioabil information necessary to comply with this section, the employee shall
ity, from any pension plan or other benefit fund with respect to which the provide a properly executed new authority for release of information
same employer provides the majority of th-e currnt funding, nothing in within 30 days after a request by the employer or carrier. Failure of the
this chapter shall be construed to prevent the reduction of pension bone employee to provide a properly executed new authority for release of
fits paid by said employer by the amount of workern' compcnnation pay information shall stay payment of compensation benefits until the
mento paid by the employer. However, no ouch reduction may result in authority for release of information is provided as prescribed in this
compennation bencfits payable under this chapter and under the pnsion subsection. Compensation benefits withheld shall be reimbursed to the
plan or other benefit fund which, in sum, total lcos than 100 percent of employee upon the providing of the new authority for release of infor-
the moey atatwhich th eic rndrd by th mployeewa rco mation.
pensed, excluding overtime, under the contract of hiring in force at the
time of the omployeeoo' injury. Nothing in this ouboction shall be con (d) Except as provided in paragraph (c), a credit or reduction of
otrued to abrogate the tcrmo of any contract of employment or the stated benefits otherwise payable for any week shall not be taken under this
conditionn of employment at the time of hiring. section until there has been a determination of the benefit amount oth-

erwise payable to the employee and the employee has begun receiving
(13) COORDINATION OF BENEFITS.- the benefit payments.

(a) This subsection is applicable when weekly payments are made to (e) Except as otherwise provided in this subsection, any benefit pay-
an employee as a result of liability under this chapter with respect to ments under any fund, policy, plan, or program as specified in para-
the same time period for pension or retirement payments pursuant to graph (9) (a) which the employee has received or is receiving, and during
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a period in which the employee was receiving unreduced compensation (d) No benefits payable under this chapter eempnatin for death
benefits, shall be considered to have created an overpayment of compen- from an occupational disease shall be payable to any person whose rela-
sation benefits for that period. The employer or carrier shall calculate tionship to the deceased, which under the provisions of this Workers'
the amount of the overpayment and send a notice of overpayment and Compensation Law would give right to compensation, arose subsequent
a request for reimbursement to the employee. Failure by the employee to the beginning of the first compensable disability, save only to after-
to reimburse the employer or carrier within 30 days after the mailing born children of a marriage existing at the beginning of such disability.
dates of the notice of request for reimbursement shall stay payment of
25 percent of future weekly compensation payments. The compensation (f No benefits payable under this chapter oe sin shall be
payments withheld shall be credited against the amount of the overpay- payable for disability or death resulting from tuberculosis arising out of
ment. Payment of the appropriate compensation benefits shall resume and in the course of employment by the Division of Health of the Depart-
when the total amount of the overpayment has been withheld. ment of Health and Rehabilitative Services at a state tuberculosis hospi-

tal, or aggravated by such employment, when the employee had suffered
(f) The insurer taking a credit or making a reduction as provided in from said disease at any time prior to the commencement of such employ-

this section shall immediately report to the division the amount of any ment.
credit or reduction and furnish satisfactory proof of the basis for a E pt a hereinafter oth i provided in thi tion, "Disable-
credit or reduction. h3o~~~~~~credigt or reauctgon. ~~ment" means disability as defined in s. 440.02 the -event of an mploye's

(g) Nothing in this section shall be considered to compel an becoming actually incapacitated, partially or totally, because of an oocu
employee to apply for early or reduced pension or retirement benefits. pational diosase, from performing his work in the last occupation in

which injuriously exposed to thc hazards ofsu dise; and "di'sability"
(h) As used in this section, "after-tax amount" means the gross iaao the otate of being so incapacitated.

amount of any benefits under paragraph (9) (a) reduced by the prorated
weekly amount which would have been withheld from such wages, earn- Section 24. Paragraph (a) of subsection (1) of section 440.16, Florida
ings, or salary under federal and state income tax laws, and under the Statutes, is amended to read:
Federal Insurance Contributions Act (FICA) relating to Social Security
and Medicare taxes. In all cases, it is to be assumed that the amount 440.16 Compensation for death.-
withheld would be determined upon the basis of expected liability of (1) If death results from the accident within 1 year thereafter or fol-
such employee for tax for the taxable year in which such payments are lows continuous disability and results from the accident within 5 years
made without regard to any itemized deductions but taking into account thereafter, the employer shall pay:
the maximum number of personal exemptions allowable. In determining
the after-tax amount, the tables provided for in s. 440.12 shall be used. (a) Actual funeral expenses not to exceed $5,000 $2,500.
The gross amount of any benefit under paragraph (9)(a) shall be pre-
sumed to be the same as the average weekly wage for purposes of the Section 25. Subsections (2), (4), and (7) of section 440.185, Florida
table. The applicable percent of after-tax amount as provided in the Statutes, are amended to read:
table will be conclusive for determining the after-tax amount of benefits 440.185 Notice of injury or death; reports; penalties for violations.-
under paragraph (9) (a).

(2) Within 7 days after of actual knowledge of injury or death, the
(i) This subsection does not apply to any payments received or to be employer shall report such injury or death to the carrier and the

received under a disability pension plan provided by the same employer employee, on a form prescribed by the division, providing the following
which plan is in existence on March 1, 1994. Any disability pension plan information:
entered into or renewed after March 1, 1994, may provide that the pay-
ments under that disability pension plan provided by the employer (a) The name, address, and business of the employer;
shall not be coordinated pursuant to this subsection. . . ,.. , shall not be coordinated pursuant to this subsection. (b) The name, social security number, street, mailing address, tele-

(j) This subsection applies only to indemnity compensation pay- phone number, and occupation of the employee;
ments resulting from personal injuries occurring on or after the effective
date of this act. Any such payments made to an employee resulting from (c) The cause and nature of the injury or death;
liability for a personal injury occurring before such date that have not (d) The year, month, day, and hour when, and the particular locality
been coordinated under this subsection as of the effective date of this where, the injury or death occurred; and
subsection shall not be coordinated, shall not be considered to have cre-
ated an overpayment of compensation benefits, and shall not be subject (e) Such other information as the division may require;-and
to reimbursement to the employer or insurer.to reimbursement to the employer or insurer (f) On the copy of the form furnished to the empley, a clear and

(k) If any portion of this subsection is subsequently found to be understandable summEary statement of the rights, benefits, and obliga
unconstitutional or in violation of applicable law, it shall not affect the tion of injurdwrkr under th er' Compensation Law, inlud
validity of the remainder of this subsection. ing an explanation of wage loos benefits and the eligibility condition for

such benefits.
(1) When an employee who is receiving weekly payments or is enti-

tled to weekly payments reaches or has reached or passed the age of 65, The carrier or a self-insured employer shall, within 30 days after receipt
the weekly payments of each year following his or her 65th birthday of the form reporting the injury, mail the form containing the informa-
shall be reduced by 20 percent of the weekly payments paid or payable tion required by this subsection to the division at its address in Tallahas-
at 65, so that on his or her seventieth birthday the weekly payments see. However, the division may by rule provide for a different reporting
shall have been reduced to zero. This provision shall not apply to a system for those types of injuries which it determines should be reported
person 65 years of age or over otherwise eligible and receiving weekly in a different manner and for those cases which involve minor injuries
payments who is not eligible for benefits under the federal Social Secur- requiring professional medical attention in which the employee does not
ity Act, 42 U.S.C. ss 301-1399f, or to a person whose payments under lose more than 7 days of work as a result of the injury and is able to
this chapter are coordinated under subsection (a). return to his job immediately after treatment and resume his regular

Section 23. Paragraphs (b), (d), and (f) of subsection (1) and subsec-
tion (3) of section 440.151, Florida Statutes, are amended to read: (4) Within 3 days after receipt of notice of injury from the employer

or any other indication of a compensable injury which will result in the
440.151 Occupational diseases.- employee losing more than 7 days from work, the insurer division shall
(1) mail to the injured worker an informational brochure as prescribed by the

division which sets forth in clear and understandable language a sum-
(b) No benefits payable under this chapter empeatio shall be mary statement of the rights, benefits, and obligations of injured workers

payable for an occupational disease if the employee, at the time of enter- and their employers under the Florida Workers' Compensation Law,
ing into the employment of the employer by whom the compensation together with an explanation of its operation. Annually Within 3 days
would otherwise be payable, falsely represents himself in writing as not after receipt of a notice of injury from the employer or any other indica
having previously been disabled, laid off or compensated in damages or tion of a compensable injury which will result in the employee losing
otherwise, because of such disease. more than 7 days from weor, an insurer a carrier or third-party adminis-
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trator shall mail to the employer an informational brochure as prescribed of that which is or has been voluntarily paid by the employer or carrier
by the division which sets forth in clear and understandable language a together with the medical care provider who has diagnosed any increased
summary statement of the rights, benefits, and obligations of injured impairment.
workers and their employers under the Florida Workers' Compensation
Law. The division shall monitor the furnishing of benefits by the i. Any other benefit, penalty, attorney's fee, or allowance provided by
employer or insurer eea'ie to ascertain that correct benefits are being law deemed due at the time of filing of the claim but not being furnished.
furnished in cases accepted as compensable injuries. Upon receipt of a The division shall acknowledge receipt of the claim to the filing party
request for assistance by the injured worker, the employer, or insurer eW with copies of the claim and acknowledgment to the claimant, employer,
fie, or upon its own motion, the division shall be empowered to compel and carrier.
all parties to participate in any conferences held by the division to resolve
the issues giving rise to the request for assistance. In the event of con- 2. A claim may contain a claim for both past benefits and continuing
troversion or the filing of a claim, the division shall attempt to resolve the benefits in any benefit category, but is limited to those in default and
claim. If the division dotormeino that it cannot establish the relevant ripe, due, and owing on the date the claim is filed.
facto noossary to rosoelvo tho iossues in a claim, the division may curtail
itvetigation and promptly forward the file to the appropriate judge 3. The legislative intent of this paragraph is to avoid needless litiga-
of compensation claimo for any roequeostod hearing on the claim In cither tion or delay in benefits by requiring claimants to provide the employer,
event, the division shall forward th fil to the appropriate judg of com carrier, self-insurance fund, or servicing agent with sufficient detailed
pnOsation claimas no lat er than 15 dA prior to tho dat At for uch final information to facilitate a timely and informed decision with respect to
hearing. a claim for benefits.

(7) Every insurer insuranco carrier writing workoro' compenosation 4. Any claim, or portion thereof, not in compliance with this subsec-
inouranc for employment covered under this chapter shall file written tion shall be dismissed in its entirety by the judge of compensation
ntiee with the division within 21 days after the issuance of a policy or claims upon motion of any interested party unless the claimant is not
contract of insurance such policy information as the division requires. represented by counsel. The judge of compensation claims shall not
The division may enter into contracts with entities that maintain or col- entertain motions to amend claims pending resolution of a filed motion
lect such policy data as an alternative to the foregoing filing require- to dismiss. Amended claims must be filed with the division in Tallahas-
ment. Notice of cancellation or expiration of a policy as set out in s. see prior to consideration by the judge of compensation claims. If the
440.42(2) shall be mailed to the division in accordance with rules promul- claimant is not represented by counsel, the division shall assist the claim-
gated by the division under chapter 120. ant in filing a claim meeting the requirements of this section. Any such

motion to dismiss shall state with particularity why the claim is not in
Section 26. Paragraph (e) of subsection (1) of section 440.19, Florida compliance. Any said motion to dismiss is required to be served on or

Statutes, is amended to read: before the 40th day after receiving notice of the claim which has been
filed with the division or the claim shall be deemed to be in compliance.

440.19 Time and procedure for filing claims.- This section applies irrespective of whether the claim for benefits has
(1) been totally controverted or is a medical-only claim. When any claim is

dismissed pursuant to this subsection, the claimant shall be allowed 60
(e)1. Any employee who has not received a benefit to which he days from the date of the order of dismissal in which to file an amended

believes he is entitled under this chapter shall serve by certified mail claim regardless of any other limitation in this chapter.
upon the employer, the employer's insurer, and the division in Talla- .N s 4 3, 
hassee a claim for benefits that meets the requirements of this subsec- 5. Notwithstanding the provisions of s. 440.34, a judge of compensa-
tion. Such claim shall be filed with the division at ito Tallahasee offie tion claims shall not award an attorney's fee or penalties based on a claim
ad shall contain the names and addresses of the employer and employee, for benefits that does not satisfy the requirements of this subsection
the social security number of the employee, and a statement of the time, 6. The division shall assist injured employees who are not represented
date, place, nature, and cause of the injury, or such equivalent informa- by counsel in preparing a claim that meets the specificity requirements
tion as will put the division, the employer, and the carrier or servicing of this subsection, but shall not act as an advocate in pursuing the claim
agent on notice with respect to the identity of the parties, and shall con- before the judge of compensation claims.
tain the specific details of the benefits alleged to be due and the basis for
those benefits, including: 7. Within 21 days after the return receipt signed by the carrier or a

self-insured employer, or after ef receipt of the acknowledged claim from
a. The time period for which compensation was not timely provided, the division, whichever comes first, the employer, if individually self-

b. The number of weeks of disability claimed. insured, or carrier must either pay the requested benefits or file a Notice
to Controvert with the division, with copies to the filing party, employer,

c. The type and source of rehabilitation sought. and claimant. The Notice to Controvert must specifically list all benefits
requested but not paid as well as the reasons those benefits are not being

d. The details of travel costs not paid, including: provided. An employer or carrier who fails to comply with this provision
(1) Speifi. . an proe o th trvl shall be assessed a penalty of $500 for the first day after the 21 days in

(I) Specific dates and purposes of thewhich the requested benefits are not paid or the Notice to Controvert is
(II) Means of transportation. not filed and $250 for each day thereafter. pursuant to o. 440.186(9).

(III) Mileage. Section 27. Section 440.191, Florida Statutes, is created to read:

e. The details of medical charges not paid, including the name and 440.191 Employee Assistance and Ombudsman Office.-
address of the medical provider and the amounts due and the specific (1)(a) In order to effect the self-executing features of the workers'
dates of treatment or service, compensation law, this chapter shall be construed wherever possible to

f.(I) The type or nature of medical treatment sought. permit injured employees and employers or the employer's insurer to
resolve disagreements without undue expense, costly litigation, or delay

(II) The basis and necessity for any medical treatment sought that is in the provision of benefits. It shall be the duty of all who participate in
in addition to that which is being provided at the time of filing the claim, the workers' compensation system, including, but not limited to, insurers,

service providers, employers and employees, and the division, to attempt
(III) The basis and necessity for a request for a change of physician. to resolve disagreements in good faith and to cooperate with efforts to
(IV) A detailed description of the need for and medical necessity of resolve disagreements between the parties.

attendant care. (b) Before a claim can be filed, at any time after the employee reports

g. The details of any defect in the calculation of the average weekly an injury arising out of his employment to the employer and the
wage and the details and basis therefor. employer or the employer's insurer fails to respond or fails to provide

benefits that the employee believes he is entitled to, the employee may
h. A detailed description of the percentage of permanent impairment contact the Employee Assistance and Ombudsman Office, Division of

and corresponding entitlement to increased wage-loss benefits in excess Workers' Compensation, to request assistance in resolving his complaint.
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(c) Except as otherwise provided in this subsection, an employee shall (h) Files, reports, case summaries, notes, or other communications or
not file a petition requesting any benefit under this chapter unless he or materials relating to a mediation conference is privileged and confiden-
she has exhausted the procedures for informal resolution set forth in this tial, and may not be disclosed without the written consent of all parties
section. to the conference. Any research or evaluation effort directed at assessing

the mediation program activities or performance must protect the confi-
(d) If the employee has requested emergency services and care, as dentiality of such information. This paragraph shall not be construed to

defined in chapter 395, the informal resolution procedures set forth in prevent or inhibit the discovery or admissibility of any information that
this section shall be waived and an emergency conference shall be held is otherwise subject to discovery or that is admissible under any applica-
pursuant to s. 440.25. ble law or rule of procedure, except that any conduct or statements made

(2)(a) The Employee Assistance and Ombudsman Office shall be a during a mediation conference or in negotiations concerning the confer-

resource available to all employees who participate in the workers' com- ence are inadmissible in any proceeding under this chapter.
pensation system and shall take all steps necessary to educate, and dis- Section 28. Subsection (1) and paragraph (c) of subsection (9) of sec-
seminate information to, employees and their employers. tion 440.20, Florida Statutes, are amended to read:

(b) The Employee Assistance and Ombudsman Office shall provide to 440.20 Payment of compensation.-
all persons who contact the office an informational brochure that
explains the workers' compensation law, including benefit levels, time for (1)(a) Compensation under this chapter shall be paid periodically,
filing claims, and procedures for filing claims. promptly in the usual manner, and directly to the person entitled thereto,

without an award, except when liability to pay compensation is contro-
(c) The Employee Assistance and Ombudsman Office shall investi- verted by the employer.

gate the dispute and attempt to facilitate an agreement between the
employee and the insurer. The employee, the employer, and the insurer (b) Notwithstanding any other provision of this chapter, for each
shall cooperate fully with the office and shall timely provide the office injury for which an employee files any claim under this chapter, the
with any documents or other information that the office may require in employer may pay, as a deductible under any workers' compensation
connection with its efforts under this section. insurance purchased by the employer, the first $1,000 of the total

amount payable under compensable claims related to such injury. An
(d) The office shall act as a liaison between injured workers, their employer shall not be reimbursed for any amount paid under this para-

employers, insurers, service providers, and attorneys to facilitate resolu- graph. The rate base of any workers' compensation insurance offered
tion of grievances and to assure open communication. pursuant to this chapter shall include the $1,000 deductible provision

(e) The office shall maintain confidential records of each dispute in authorized by this paragraph. Any amounts paid by an employer pursu-
any format it deems appropriate. Such records may be accessed by a ant to this Paragraph shall not apply to such employer's experience
mediator. rating for injury.

(3) Mediation conferences- (9) In addition to any other penalties provided by this chapter for
late payment, if any installment of compensation is not paid when it

(a) If the parties have not reached an agreement within 15 days after becomes due, the employer, carrier, or servicing agent shall pay interest
the employee initially contacts the office, the office shall schedule a medi- thereon at the rate of 12 percent per year from the date the installment
ation conference and assign an ombudsman to assist the employee during becomes due until it is paid, whether such installment is payable without
the mediation. The conference shall be held within 30 days of the date an order or under the terms of an order. The interest payment shall be
the matter is referred for mediation. The office shall give the employee the greater of the amount of interest due or $5.
and other interested parties at least 15 days notice by mail of the media-
tion conference. (c) In order to ensure the timely payment of compensation benefits

as required under this chapter, the division shall monitor the perform-
(b) All individuals or groups with a direct interest in the outcome of ance of all employers, carriers, and servicing agents. The division shall

mediation shall attend the mediation conference and attempt in good establish by rule minimum performance standards for all employers,
faith to settle the claim. Any employer or representative of the employer carriers, and servicing agents to ensure that a minimum of 90 percent
or carrier who attends mediation must be familiar with the employee's of all compensation benefits are timely paid. The division shall fine an
claim and must have full authority to make decisions regarding the claim. employer, if self-insured, or carrier, as provided in s. 440.13(11)(b). The
The division may assess a penalty not to exceed $500 against any party division shall also asooos the employer, carrier, or servicing agent a fin'
who repeatedly fails to cooperate or otherwise comply with the require- of $50 for -very installmcnt of oomponoation not paid when it bcomcs
ments of this subpart. du-. Such fin--ohall bc deponitcd by tho-divicion in the fund Created by

(d) A mediation conference shall be informal and shall not require
the use of formal rules of evidence or procedure. Section 29. Section 440.21, Florida Statutes, is amended to read:

(e) The employee may retain an attorney to represent him at the 440.21 Invalid agreements; penalty.-
mediation conference if the carrier represents that it will be represented
by counsel at the conference. (1) No agreement by an employee to pay any portion of premium

paid by his employer to a carrier or to contribute to a benefit fund or
(f) Participation in a mediation conference shall not preclude any department maintained by such employer for the purpose of providing

party from filing a petition as permitted by this chapter, unless the par- compensation or medical services and supplies as required by this chap-
ties consent to be bound by an agreement reached at mediation. If efforts ter shall be valid, and amy-cmployc-rwho makac a deduotion for ouch pur
to resolve the dispute through mediation fail, the ombudsman shall, at pose from the pay f any mploy entitld to the benfit of thi cft hapter
the employee's request, assist the employee in drafting a petition for ben- -hall bc guilty of a miodomoanor of th-e econd d-grec, puni'hablo ac pro
efits, explain the procedures for filing petitions, and provide the vidcd in o. 775.083.
employee with a list prepared by The Florida Bar of attorneys who prac-
tice workers' compensation law. The Employee Assistance Office shall (2) No agreement by an employee to waive his right to compensation
not represent employees before the judges of compensation claims. under this chapter shall be valid.

(g) Negotiations, discussions, or any agreements in connection with a Section 30. Section 440.211, Florida Statutes, is created to read:
mediation conference shall not be admissible in a subsequent proceeding 440.211 Authorization of collective bargaining agreements.-
upon a petition for benefits. The mediator shall not be called in to testify
or give deposition to resolve any claim at any hearing before a judge of (1) Subject to the limitations stated in subsection (2), the Division of
compensation claims. The fact of requesting or accepting a settlement Workers' Compensation shall recognize as valid and binding a provision
offer at the mediation conference shall not be admissible as evidence of in any collective bargaining agreement filed with the division between an
liability in any collateral or subsequent proceeding on the case. Judges of individually self-insured employer or other employer upon consent of the
compensation claims shall not be permitted to serve as mediators pursu- employer's carrier and a recognized or certified exclusive bargaining rep-
ant to this section. resentative establishing any of the following:
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(a) An alternative dispute resolution system to supplement, modify,praee of worker' compensation law in this state. The special master
or replace the provisions of this chapter which may include, but is not shall be slctd from a lit prepared by the Chief Judge. The opocial
limited to, conciliation, mediation, and arbitration. Arbitration held pur- master must be independent of all partice participating in the mediation
suant to this section shall be binding on the parties. conferen. A opeoil mastor must be a member of The Florida Bar and

havc 3 years' experince in the practice of orkr' compcnsation law in
(b) A preferred provider that meets the requirements of s. 440.13. thin otato. The rate ofcompenation for a opecia mastr hl be $250 pr

(c) The use of a limited list of physicians to conduct independent day plu travel and per diem expens. The epeial matr shal have
medical examinations which the parties may agree shall be the exclusive accss to the office, equipment, and upplies of the judge of compensa
source of independent medical examiners, pursuant to this chapter. tion claimo in each ditriot. In the event both parties agree, the resoulto of

the mcdiation conference nhall be binding and noithcr party shall have a
(d) A light duty, modified job or return-to-work program. right to appeal the result. In the event either party refuse to agree to

.the results of the mediation confcrence, the renult of the mediation eon
(e) A vocational rehabilitation or retraining program.feee aweo the testimony teeeadvidee presented at the

(2) Nothing in this section shall allow any agreement that diminishes eonferenc ohall not be admisoiblo at any ouboequent proceeding on the
an employee's entitlement to benefits as otherwise set forth in this chap- claim The mediator ohall not be called in to tentify or give deposition to
ter. Any such agreement in violation of this provision shall be null and resolve any claim for any hearing before the judge of ompe satin
void. claim. The fact of requeting or accepting an offer to mediate shall not

be admissible as videnec of liability in any collateral or uboequent pro
Section 31. Section 440.25, Florida Statutes, is amended to read: coeeding on the claim. The employer may be roproented by an attorney

at the mediation conference if the employe is aloo repreented by an
440.25 Procedure in respect to claims and hearings hearing attorney at the mediation onfcrnc. Any dg wh sr a mediator_

requeste.- ohall not be permitted to proido at a hearing involving the ame claim

(1) A claim for compensation or other benefits shall may be filed with pursuant to paragraph (c). If a request for mediation is filed, the media
the division at its office in the City of Tallahassee at any time after a tion conferene must be held within 45 days after it is filed and the judge,
notice to controvert is filed by the employer or carrier or at any time after general master, or opecial maoter ohall give the claimant and other inter
a specific benefit becomes due and is not provided, subject to the infor- ested parties at at 15 days' ntice of uch conferenec, served upon the
mat dispute resolution procedures in s. 440.191. The judge of compensa- claimant and other intrted portico by mail.
tion claims shall have full power and authority to hear and determine all (c)X The judge of compensation claims shll hold a protrial hearing
questions presented in respect to such claims. on a claim no earlier than 30 dayn after the date of filing of the requont

(2) Within 10 days after such claim is filed, a pre-trial hearing con- for hearing and no later than 60 days after sueh date. The judge of com
cerning such claim shall be held. Within 7 40 days after such a claim is peonsation claim ohall give the claimant and all other intrcotod partioe
filed, the division, in accordance with rules prescribed by it, shall notify at leant 15 days' advance notice of the hearing by man. At the pretrial
the employer and any other person other than the claimant whom the hearing, the judge of compensation claims shall, subject to paragraph (d)
division considers an interested party that a claim has been filed and that subparagraph 3., set a date for the final hearing that allows the parties at
a pre-trial hearing concerning such claim will be held. Such notice shall least 30 90 days to conduct discovery unless the parties consent to an ear-
give the date, time, and location of the pre-trial hearing. Such notice lier hearing date-
may be served personally upon the employer or other person or may be (d)& The final hearing must be held and concluded within 45 1-20
sent to such employer or person by mail. days after the pretrial hearing. Continuances may be granted only if the

(3)(a) The division or judge of compensation claims shall make or requesting party demonstrates to the judge of compensation claims that
cause to be made such investigation as is considered necessary in respect the reason for requesting the continuance arises from circumstances
to the claim; and, upon request by any interested party, the judge of com- beyond the party's control.
pensation claims shall order all parties to attend the pre-trial either-a (c) If the request in paragraph (a) is for a hearing, an application for
mediation conference or a hearing thereof.Aypartyho rqut a hearing concerning a claim ohall refer to the claim previously filed and
mediation confoernce ohall not be precluded from requeoting a hearing ostate the reasons for roquoesting a hearing and the questions in dispute
following the mediation oonfornocc ohould both parties not agree to be which the applicant nexpoets the judge of compensation laimo to hoar and
bound by the resulto of the mediation confronco. determine, o that the responding or opposing partioes may be notified of

(b)1. If the roquot in paragraph (a) is for a mediation conforono, an the purpose of the hearing Any application for a hearing not in compli
application for A claim for compensation or other benefits mediation ae withthi paragraph shall be subject to diomisoal upon motion of any
eenfeenee shall state the reasons for requesting the mediation confer interoted party. If a request for a hoaring i filed,
enewand the questions in dispute so that the responding or opposing par- (e) The judge of compensation claims shall hold a hearing within 90
ties may be notified of the purpose of the pre-trial hearing mediation days after it is filed and shall give the claimant and other interested par-
enerenee. Such mediation confornce ohall be conducted informally and ties at least 7 4 days' notice of such hearing, served upon the claimant

doec not require the us of formal rules of evidence or procedure Any and other interested parties by mail.
information from the filen, reporto, case oummario, mediator'o notes -or
other communications or matorialo, oral or written, relating to a media (f) The hearing shall be held in the county where the injury
tion conference purnuant to this oction obtained by any person perform occurred, if the injury occurred in this state, unless otherwise agreed to
ing mediation duties is privileged and confidential and may not be dis- between the parties and authorized by the judge of compensation claims
loed ithout th itten connt of all partio to the onferene.-Ay in the county where the injury occurred. If the injury occurred without

reeoooarch or evaluation effort directed at assessing the mediation program the state and is one for which compensation is payable under this chap-
activitieo or performance must protect the confidentiality of ouch infor ter, then the hearing above referred to may be held in the county of the
mation. Each party to a mediation conference han a privilege during and employer's residence or place of business, or in any other county of the
after the conforencoe to refuse to dioclose and to prevent another from di-e state which will at the time of forwarding the file for hearing, in the dis-
closing communicationo made during the conforence whether or not the cretion of the Chief Judge, be the most convenient for a hearing. Subse-
conteotod isoueo are oucooosfully resolved. ThiL paragraph ohill not be quent to the forwarding of the file to such county, the parties and the
construed to prevent or inhibit the diocovery or admissibility of any judge of compensation claims may agree to transfer such file to a county
information that is otherwvise- subject to diocovery or that is admissible that is deemed most convenient for a hearing. The hearing shall be con-
under applicable law or le e of procedure, except that any conduct or ducted by a judge of compensation claims, who shall, within 14 30 days
statements made during a mediation conforence or in negotiations con after such hearing, unless otherwise agreed by the parties, determine the
corning the conforenc aroe inadmissible in any proceeding under this dispute in a summary manner. At such hearing, the claimant and
chapter. The Chief Judge shall eloect a judge of compensation claims, a employer may each present evidence in respect of such claim and may be
general master, or a special master to osrve as the mediator. The general represented by any attorney authorized in writing for such purpose.
master shall be employed on a full time basis by the office of the Chief When there is a conflict in the medical evidence submitted at the hearing,
Judge. The rate of compensation for a general maoter ohall be at 60 per the provisions of s. 440.13 shall apply judge of compensation claims may
cent of the salary of a judge of compensation claims A general master designato a diointeroeted doctor to submit a report or to testify in the
muost be a member of The Florida Bar and have 3 years' experiene in the proceeding, aftor such doctor has reviewed th medical reports and vi
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donec, examined tho claimant, or otherwinc made ouch invcstigation a the record on appeal if, within 15 days after the date notice of the esti-
.appipriete. The report or testimony of the expert medical advisor any mated costs for the preparation is served, the appellant he files with the

doctor DO deoignated by the judge of oompcnoation claims shall be made judge of compensation claims a copy of the designation of the record on
a part of the record of the proceeding and shall be given the same consid- appeal, and a verified petition to be relieved of costs. A verified petition
eration by the judge of compensation claims as is accorded other medical filed prior to the date of service of the notice of the estimated costs shall
evidence submitted in the proceeding; and all costs incurred in connec- be deemed not timely filed. The verified petition relating to record costs
tion with such examination and testimony may be assessed as costs in the shall contain a detailed and sworn statement that the appellant is insol-
proceeding, subject to the provisions of s. 440.134W . No judge of corm- vent and a complete, detailed, and sworn financial affidavit showing of
pensation claims may make a finding of a degree of permanent impair- all the appellant's assets, liabilities, and income. Failure to state in the
ment that is greater than the greatest permanent impairment rating affidavit all assets and income, including marital assets and income,
given the claimant by any examining or treating physician, except upon shall be grounds for denying the petition with prejudice The division
stipulation of the parties.shall be grounds for denying the petition with prejudice. The division

shall promulgate rules as may be required pursuant to this subsection,
(g)4e The order making an award or rejecting the claim, referred to including forms for use in all petitions brought under this subsection.

in this chapter as a "compensation order," shall set forth the findings of The appellant's attorney, or the appellant if he is not represented by an
ultimate facts and the mandate; and the order need not include any other attorney, shall include as a part of the verified petition relating to record
reason or justification for such mandate. The compensation order shall be costs an affidavit or affirmation that, in his opinion, the notice of appeal
filed in the office of the division at Tallahassee. A copy of such compensa- was filed in good faith and that there is a probable basis for the District
tion order shall be sent by mail to the parties and attorneys of record at Court of Appeal, First District, to find reversible error, and shall state
the last known address of each, with the date of mailing noted thereon. . , . ,.' ' , . , the last known address of each, with the date of mailing noted thereon. with particularity the specific legal and factual grounds for his opinion.

(h)*fl Each judge of compensation claims is required to submit a spe- Failure to so affirm shall be grounds for denying the petition. A copy of
cial report to the Chief Judge in each contested workers' compensation the verified petition relating to record costs shall be served upon all
case in which the case is not determined within 14 30 days of final hear- interested parties, including the division and the Office of the General
ing. Said form shall be provided by the Chief Judge and shall contain the Counsel, Department of Labor and Employment Security the division in
names of the judge of compensation claims and of the attorneys involved Tallahassee and upon all other intorcostod partioe. The judge of compen-
and a brief explanation by the judge of compensation claims as to the sation claims shall promptly conduct a hearing on the verified petition
reason for such a delay in issuing a final order. The Chief Judge shall relating to record costs, giving at least 15 days' notice to the appellant,
compile these special reports into an annual public report to the Gover- the division, and all other interested parties, all of whom shall be parties
nor, the Secretary of Labor and Employment Security, the Legislature, to the proceedings. The judge of compensation claims may enter an order
The Florida Bar, and the appellate district judicial nominating commis- without such hearing if no objection is filed by the division or by an inter-
sions. ested party within 20 12 days from the service date of the verified peti-

(i) The judge of compensation claims may require the appearance of tion relating to record costs ia-filed. Such proceedings shall be conducted
the parties and counsel before him without written notice for an emer- in accordance with the provisions of this section and with the workers'
gency conference where there is a bona fide emergency involving the compensation rules of procedure, to the extent applicable. In the event an
health, safety, or welfare of an employee. An emergency conference insolvency petition is granted, the judge of compensation claims shall
under this section may result in the entry of an order or the rendering direct the division to pay may provide for payment of record costs and
of an adjudication by the judge of compensation claims. filing fees from the Workers' Compensation Trust Fund pending final

(j) To expedite dispute resolution and to enhance the self-executing disposition of the costs of appeal. The division may transcribe or arrange
features of the Workers' Compensation Law, the Chief Judge shall make for the transcription of the record in any proceeding for which it is
provision by rule or order for the resolution of appropriate motions by ordered to pay the cost of the record. In the event the insolvency peti-
judges of compensation claims without oral hearing upon submission of tion is denied, the judge of compensation claims may enter an order
brief written statements in support and opposition, and for expedited requiring the petitioner to reimburse the division for costs incurred in
discovery and docketing. opposing the petition, including investigation and travel expenses.

(k) To further expedite dispute resolution and to enhance the self- (c) As a condition of filing a notice of appeal to the District Court of
executing features of the system, those claims filed in accordance with Appeal, First District, an employer who has not secured the payment of
s. 440.19 that involve a claim for benefits of $5,000 or less shall, in the compensation under this chapter in compliance with s. 440.38 shall file
absence of compelling evidence to the contrary, be presumed to be with his notice of appeal a good and sufficient bond, as provided in s.
appropriate for expedited resolution pursuant to this subparagraph; 59.13, conditioned to pay the amount of the demand and any interest and
and any other claim filed in accordance with s. 440.19, upon the written , „ ,.„ ,., and any other claim filed in accordance with s. 40.19, upon the written costs payable under the terms of the order if the appeal is dismissed, or
agreement of both parties and application by either party, may simi- if the District Court of Appeal First District affirms the award y
larly be resolved pursuant to this subparagraph. For purposes of expe- f the Dstct ourt of App Frst Dstct affrms the award in any
dited resolution pursuant to this subparagraph, the Chief Judge shall amount- Upon the failure of such employer to file such bond with the
make provision by rule or order for expedited and limited discovery and judge of compensation claims or the District Court of Appeal, First Dis-
expedited docketing in such cases. At least 15 days prior to hearing, the trict, along with his notice of appeal, the District Court of Appeal, First
parties shall exchange and file with the judge a pretrial outline of all District, shall dismiss the notice of appeal.
issues, defenses, and witnesses on a form promulgated by the Chief .. 
Judge; provided, in no event shall such hearing be held without 15 days' (5) An award of compensation for disability may be made after the
written notice to all parties. No pretrial hearing shall be held. The death of an injured employee.
judge shall limit all argument and presentation of evidence at the hear- (6) An injured employee claiming or entitled to compensation shall
ing to a maximum of 30 minutes, and such hearings shall not exceed 30 submit to such physical examination by a certified expert medical advi- . . .
minutes in length. Neither party shall be required to be represented by submlt to such physlcal exammatlon c a prfed expert median adv-
counsel, the employer or carrier may be represented by an adjuster or sor duly qualified physician dignatd or approved by the division or the
other qualified representative, the employer or carrier and any witness judge of compensation claims as the division or the judge of compensa-
may appear at such hearing by telephone, and the rules of evidence tion claims may require. The place or places shall be reasonably conve-
shall be liberally construed in favor of allowing introduction of evidence. nient for the employee. Such physician or physicians as the employee,

employer, or carrier may select and pay for may participate in an exami-
(4)(a) Beginning on October 1, 1979, procedures with respect to nation if the employee, employer, or carrier so requests. Proceedings shall

appeals from orders of judges of compensation claims shall be governed be suspended and no compensation shall be payable for any period
by rules adopted by the Supreme Court. Such an order shall become final during which the employee may refuse to submit to examination. Any
30 days after mailing of copies of such order to the parties, unless interested party shall have the right in any case of death to require an
appealed pursuant to such rules.. .,, ,. .. ~appealed pursuant to such rules. ~autopsy, the cost thereof to be borne by the party requesting it; and the

(b) An appellant may be relieved of any necessary filing fee by filing judge of compensation claims shall have authority to order and require an
a verified petition of indigency for approval as provided in s. 57.081(1) autopsy and may, in his discretion, withhold his findings and award until
and may be relieved in whole or in part from the costs for preparation of an autopsy is held.



110 JOURNAL OF THE SENATE November 4, 1993

Section 32. Subsection (4) is added to section 440.29, Florida Stat- 7.4g4 The experience, reputation, and ability of the lawyer or lawyers
utes, to read: performing services.

440.29 Procedure before the judge of compensation claims.- 8.<4 The contingency or certainty of a fee.

(4) All medical reports relating to the claimant and the subject acci- (b) A judge of compensation claims may award an extraordinary fee
dent shall be received into evidence by the judge of compensation claims for a claim for benefits of $5,000 or less, if the attorney petitions the
upon proper motion. However, such records shall be made available to judge of compensation claims and if, in the judgment of the judge of
the opposing party at least 30 days prior to the final hearing. Nothing compensation claims, the circumstances of the particular case warrant
in this section limits any right of further discovery, including, but not such action, upon consideration of the factors in this subsection.
limited to, depositions.

Section 33. Section 440.32, Florida Statutes, is amended to read: (2) In awarding a reasonable claimant's attorney's fee, the judge of
Secton 3 Stn 0 ,ld tu ,s e docompensation claims shall consider only those benefits to the claimant

440.32 Cost in proceedings brought without reasonable ground.- that the attorney is responsible for securing. In awarding a reasonable
defense attorney's fee, the judge of compensation claims shall consider

(1) If the judge of compensation claims or any court having jurisdic- only work actually performed for the employer, or carrier, in connection
tion of proceedings in respect of any claim or compensation order deter- with the proceeding and time reasonably spent in relation to the
mines that the proceedings in respect of such claim or order have been amount of benefits sought to be avoided. The amount, statutory basis,
instituted or continued without reasonable ground, the cost of such pro- and type of benefits obtained through legal representation shall be listed
ceedings shall be assessed against the party who has so instituted or con- an aty oey'es awarded by the judge of compensation claims. For
tinued such proceedings. on all attorney's fees awarded by the Judge of compensation claims. For

purposes of this section, the term "benefits secured" means benefits
(2) If the judge of compensation claims or any court having jurisdic- obtained as a result of the claimant's attorney's legal services rendered in

tion of proceedings in respect to any claims or defense under this chap- connection with the claim for benefits. However, such term does not
ter determines that a proceeding in respect thereto was maintained or include future medical or indemnity benefits to be provided on any date
continued frivolously or has been maintained for harassment, delay, or more than 5 years after the date the claim is filed.
improper purposes, costs of such proceeding, including reasonable attor-
ney's fees, shall be assessed against the offending attorney. In addition, (3) If the claimant should prevail in any proceedings before a judge
an administrative penalty equal to the amount so assessed shall be of compensation claims or court, there shall be taxed against the
assessed against the offending attorney, and said penalty shall be employer the reasonable costs of such proceedings, not to include the
deposited into the Insurance Commissioner's prosecutorial account, cre- attorney's fees of the claimant. A claimant shall be responsible for the
ated by s. 624.522 in the Insurance Commissioner's Regulatory Trust payment of his own attorney's fees, except that a claimant shall be enti-
Fund, for use in the prosecution of workers' compensation-related tied to recover a reasonable attorney's fee from a carrier or employer:
crimes. In any case in which a penalty is assessed pursuant to this para-
graph, a copy of the order assessing such penalty shall be forwarded to (a) Against whom he successfully asserts a claim for medical benefits
the appropriate grievance committee acting under the jurisdiction of only, if the claimant has not filed or is not entitled to file at such time a
the Supreme Court. Said penalties, fees, and costs awarded under this claim for disability, permanent impairment, wage-loss, or death benefits,
provision shall not be recouped from the party. arising out of the same accident; or

Section 34. Section 440.34, Florida Statutes, is amended to read: (b) In any case in which the employer or carrier fails or refuses to pay
a claim filed with the division which meets the requirements of s.

440.34 Attorney's fees; costs; penalty for violations.- 440.19(1)(e) on or before the 21st day after receiving notice of the claim,
(1) No fee, gratuity, or other consideration shall be paid for services and the injured person has employed an attorney in the successful prose-

rendered for a claimant in connection with any proceedings arising under cution of his claim; or
this chapter, unless approved as reasonable by the judge of compensation
claims or court having jurisdiction over such proceedings. Except as pro- (c) In a proceeding in which a carrier or employer denies that an
vided by this subsection, any attorney's fee approved by a judge of com- injury occurred for which compensation benefits are payable, and the
pensation claims for services rendered to a claimant shall be equal to 20 claimant prevails on the issue of compensability; or
2-; percent of the first $5,000 of the amount of the benefits secured, 15 20 claimant successfully prevails in proceedings
percent of the next $5,000 of the amount of the benefits secured, and 10 i(d) In case where the claimant successfully prevals . proceedings. .
44 percent of the remaining amount of the benefits secured.

(a) However, in exceptional circumstances, the chief judge of com- In applying the factors set forth in subsection (1) to cases arising under
pensation claims may award an extraordinary fee if the attorney peti- paragraphs (a), (b), (c), and (d) of this subsection, the judge of compensa-
tions the chief judge pursuant to subsection (7) and shall conoidsr the tion claims shall only consider such benefits and the time reasonably
follovwing factoro in each caso and may incrocac or dccrcaoc the attorncy's spent in obtaining them as were secured for the claimant within the scope
fee if, in the his judgment of the chief judge, the circumstances of the of paragraphs (a), (b), (c), and (d) of this subsection. In the situations set
particular case warrant such action upon consideration of the following forth in paragraphs (a)-(d) of this subsection, the judge of compensa-
factors: tion claims shall not approve a defense fee in an amount greater than

the fee approved for the claimant's attorney.
1.4 The time and labor required, the novelty and difficulty of the

questions involved, and the skill requisite to perform the legal service (4) In such cases in which the claimant is responsible for the payment
properly. of his own attorney's fees, such fees shall be a lien upon compensation

2.4b The likelihood, if apparent to the claimant, that the acceptance payable to the claimant, notwithstanding the provisions of a. 440.22
of the particular employment will preclude employment of the lawyer by (5) If any proceedings are had for review of any claim, award, or com-
others or cause antagonisms with other clients. pensation order before any court, the court may award the injured

3.4e The fee customarily charged in the locality for similar legal ser- employee or dependent an attorney's fee to be paid by the employer or
vices. carrier, in its discretion, which shall be paid as the court may direct.

4.<44 The amount involved in the controversy and the benefits result- Any pron:
ing to the claimant. (a) Who rciv any fcc or othr conidrtin or nygatuityon

5.e4 The time limitation imposed by the claimant or the circum- account of oosr:iccso rcndcrcd, unlcns ouch conoidoration or gratuity is
stances. approved by the judgc of componsation claims or the court; or

6.(4 The nature and length of the professional relationship with the (b) Who malces it a buoincoo to solicit employment for a lawyer or for
claimant. himself in rsopect of any claim or award for compensation,
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is guilty of a misdemenor of the second degree, punishablo as provided may extend the time for filing the actuarial opinion and posting addi-
in S. 775.082 or o. 776.083.tional security 20 days upon a showing of good cause. The employer shall

thereafter annually provide sueh a certified actuarial opinion as
(6)(4 No judge of compensation claims shall enter an order approv- requested by the department until such time as the employer demon-

ing the contents of a retainer agreement that permits the escrowming of strates the required financial strength and liquidity moeeto the require
any portion of the employee's compensation until benefits have been ments of oubparagraph 1. The qualifying security deposit shall be
secured. adjusted as required by the department at the time of oaeh -oueh annual

(7) If any attorney believes that they are entitled to a fee in excess report. Upon the failure of the employer to timely provide such opinion
of the statutory limits set forth in subsection (1), they may petition the or to tlmely provide a security deposit in an amount equal to 1.5 times
Chief Judge of Compensation Claims for an extraordinary fee award.the value certified in the latest opinion, the department divisieon shall
Such petitions may be filed with the office of the Chief Judge only after then revoke such employer's authorization to self-insure.,aond-sueh Fail-
entry of an order approving or awarding an attorneys fee. The Chief ure by the employer to post security as may be required by the depart-
Judge shall approve such petitions where standard and shall summarily ment to assure financial strength and liquidity shall be deemed to con-
deny petitions that do not demonstrate extraordinary circumstances. stitute an immediate serious danger to the public health, safety, or
All petitioners shall pay a filing fee to defray the costs associated with welfare sufficient to justify the summary suspension of the employer's
petition review. The Chief Judge shall promulgate procedures applica- authorization to self-insure pursuant to s 120.68
ble to the filing of and determinations upon such petitions. 3. Upon the suspension or revocation of the employer's authorization

Section 35. Subsections (1), (2), (3), and (4) of section 440.38, Florida to self-insure, the employer shall provide to the department division and
Statutesecton 35. Subsections (1), (2), (3), and (4) of section 44038, Florda to the Florida Self-Insurers Guaranty Association, Incorporated, created

pursuant to s. 440.385 the certified opinion of an independent actuary
440.38 Security for compensation; insurance carriers and self- who is a member of the American Society of Actuaries of the actuarial

insurers.-For purposes of this section, "department" means the present value of the determined and estimated future compensation pay-
Department of Insurance. ments of the employer for claims incurred while the member exercised

the privilege of self-insurance, using a discount rate of 4 percent. The
(1) Every employer shall secure the payment of compensation under employer shall provide such an opinion at 6-month intervals thereafter

this chapter: until such time as the latest opinion shows no remaining value of claims.
and keeping insured the payment of such compensa- With each such opinion, the employer shall deposit with the department(a) By isurg and keeping insured the payment of such compensa- division a qualifying security deposit in an amount equal to the value cer-

tion with any stock company or mutual company or association or tified by the actuary. The association has a cause of action against an
exchange, authorized to do business in the state; employer, and against any successor of the employer, who fails to timely

(b) By furnishing satisfactory proof to the Department of Insurance provide such opinion or who fails to timely maintain the required security
division of his financial ability to pay such compensation and receiving an deposit with the department division. The association shall recover a
authorization from the department division to pay such compensation judgment in the amount of the actuarial present value of the determined
directly in accordance with the following provisions: and estimated future compensation payments of the employer for claims

incurred while the employer exercised the privilege of self-insurance,
1. The department division may, as a condition to such authorization, together with attorney's fees. For purposes of this section, the successor

require such employer to deposit in a depository designated by the of an employer means any person, business entity, or group of persons or
department division either an indemnity bond or securities, atthe-option business entities, which holds or acquires legal or beneficial title to the
of the-employer, of a kind and in an amount determined by the depart- majority of the assets or the majority of the shares of the employer.
ment division and subject to such conditions as the department division
may prescribe, which shall include authorization to the department divi- 4. A qualifying security deposit shall consist, at the option of the
sieon in the case of default to sell any such securities sufficient to pay com- employer, of:
pensation awards or to bring suit upon such bonds, to procure prompt a. Surety bonds, in a form and containing such terms as prescribed by
payment of compensation under this chapter. In addition, the depart- the department division, issued by a corporation surety authorized to
ment division shall require, as a condition to authorization to self-insure, transact surety business by the Department of Insurance, and whose poli-
proof that the employer has provided for competent personnel with cyholders' and financial ratings, as reported in A.M. Best's Insurance
whom to deliver benefits and to provide a safe working environment. Fur- Reports Property-Liability, are not less than "A" and "V", respectively.
ther, the department divisio shall require such employer to carry rein- R
surance at levels that will ensure the actuarial soundness of such b. Certificates of deposit with financial institutions, the deposits of
employer in accordance with rules promulgated by the department divi- which are federally insured through the Federal Deposit Inourance Cor-
sion. The department division may by rule require that, in the event of porntion or the Federal Savings and Loan Inouranoo Corporation. The
an individual self-insurer's insolvency, such indemnity bonds, securities, total amount of all certificates from a single financial institution may
and reinsurance policies shall be payable to the Florida Self-Insurers not exceed the federally insured amount for a single depositor.
Guaranty Association, Incorporated, created pursuant to s. 440.385. Any
employer securing compensation in accordance with the provisions of this c. Irrevocable letters of credit, in a form and containing such terms
paragraph shall be known as a self-insurer and shall be classed as a car- as prescribed by the department, and in favor of the department divi-
rier of his own insurance. sion issued by financial institutions described in sub-subparagraph b.

2. In the event that the employer fails to maintain the financial d. Direct obligations of the United States Treasury backed by the full
strength and liquidity required in subparagraph 1., the department faith and credit of the United States.
shall revoke the employer's authority to self-insure or, in lieu of revoca- e. Securities issued by this state and backed by the full faith and
tion, the employer shall provide If the employer fails to maintain the credit of this state.
foregoing requirements, the division shall revke the -mployer's authe
ity to elf-inur, unlss the employer provides to the department divi- 5. The qualifying security deposit shall be held by the department
sion the certified opinion of an independent actuary who is a member of division, or by a depository authorized by the department division, exclu-
the American Academy Society of Actuaries as to the actuarial present sively for the benefit of workers' compensation claimants. The security
value of the employer's determined and estimated future compensation shall not be subject to assignment, execution, attachment, or any legal
payments based on cash reserves, using a 4-percent discount rate, and a process whatsoever, except as necessary to guarantee the payment of
qualifying security deposit equal to 1.5 times the value so certified. The compensation under this chapter. No surety bond may be terminated,
department shall, by rule, establish reasonable criteria as to what con- and no other qualifying security may be allowed to lapse, without 90
stitutes an acceptable actuarial opinion. The employer shall post secur- days' prior notice to the department division and deposit by the self-
ity required by the department within 10 days from receipt of the notice insuring employer of other qualifying security of equal value within 10
of the intent to revoke. Failure to post such security shall result in revo- business days after such notice. Failure to provide such notice or failure
cation of the employer's authorization to self-insure. If the employer to timely provide qualifying replacement security after such notice shall
elects to post security and submit an actuarial opinion, it shall submit constitute grounds for the department division to call or sue upon the
the actuarial opinion and any additional security deposit within 60 surety bond, or to act with respect to other pledged security in any
days of the receipt of the notice of the intent to revoke. The department manner necessary to preserve its value for the purposes intended by this
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section, including the exercise of rights under a letter of credit, the sale (2)(a) The department division shall adopt rules by which businesses
of any security at then prevailing market rates, or the withdrawal of any may become qualified to provide underwriting claims-adjusting, loss con-
funds represented by any certificate of deposit forming part of the quali- trol, and safety engineering services to self-insurers.
fying security deposit; (b) The department diviion shall adopt rules requiring self-insurers

(c) By entering into a contract with a public utility under an to file any reports necessary to fulfill the requirements of this chapter.
approved utility-provided self-insurance program as set forth in s. Any self-insurer who fails to file any report as prescribed by the rules
440.571 in effect as of July 1, 1983. The division shall adopt rules to adopted by the department divisione shall be subject to a civil penalty not
implement this paragraph; to exceed $100 for each such failure.

(d) By entering into an interlocal agreement with other local govern- (3) (a) The license of any stock company or mutual company or associ-
talentities to c e a ll g n po p t to ation or exchange authorized to do insurance business in the state shall

mental entities to create a local government pool pursuant to s. 624.4622 for good cause, upon recommendation of the department divisie, be sus-
44-76; pended or revoked by the Department of Insurance. No suspension or

(e) In accordance with s. 440.135, an employer, other than a local revocation shall affect the liability of any carrier already incurred.
government unit, may elect coverage under the Workers' Compensation (b) The department division shall suspend or revoke any authoriza-
Law and retain the benefit of the exclusiveness of liability provided in tion to a self-insurer for good cause. No suspension or revocation shall
s. 440.11 by obtaining a 24-hour health insurance policy from an author- affect the liability of any self-insurer already incurred.
ized insurance carrier, or by participating in a fully or partially self-
insured 24-hour health plan which is established or maintained by or for (c) Violation of s. 440.381 by a self-insurance fund shall result in the
two or more employers, so long as the law of this state is not preempted imposition of a fine not to exceed $1,000 per audit if the self-insurance
by the Employee Retirement Income Security Act of 1974, Pub. L. No. fund fails to act on said audits by correcting errors in employee classifica-
93-406, or any amendment to such law, which policy or plan shall pro- tion or accepted applications for coverage where it knew employee classi-

,ide such medical benefits for at least occupational injuries and ill- fications were incorrect. Such fines shall be levied by the departmentvide such medical benefits for at least occupational injuries and ill-^division and deposited into the Workers' Compensation Administration
nesses comparable to those required by this chapter. A local government Trust Fund
unit, as a single employer, in accordance with s. 440.135, may partici-
pate in the 24-hour health insurance coverage plan referenced in this (4)(a) No carrier of insurance, including the parties to any mutual,
paragraph. Any disputes and the remedies arising under policies issued reciprocal, or other association, shall write any compensation insurance
under this section shall be governed by the terms and conditions of the under this chapter without a permit from the Department of Insurance.
policies and under the applicable provisions of the Florida Insurance Such permit shall be given, upon application therefor, to any insurance
Code and rules adopted under such code and other applicable provi- or mutual or reciprocal insurance association upon the department's
sions of the laws of this state. By obtaining a 24 hour health inouranoc being satisfied of the solvency of such corporation or association and its
polioy' whih shall provido modical bnoafits roquirod b- this ohaptor and ability to perform all its undertakings. The department may revoke any
:whio shan ll moot oritori nstnblinhod bhiy tho Doprtmontofnsura n T bNyn permit SO issued for violation of any provision of this chapter.

ule, The 24-hour health insurance policy may provide for health care by (b) No carrier of insurance, including the parties to any mutual,
a health maintenance organization or a preferred provider organization. reciprocal, or other association, shall write any compensation insurance
The premium for such 24-hour health insurance policy shall be paid under this chapter unless such carrier has a claims adjuster, either in-
entirely by the employer. The 24-hour health insurance policy may utilize house or under contract, situated within this state. Each insurer shall
deductibles and coinsurance provisions that require the employee to pay maintain a claims adjuster within this state during any period for which
a portion of the actual medical care received by the employee. In the there are any open claims against such carrier arising under the com-
event an employer obtains a 24-hour health insurance policy or self- pensation insurance written by the carrier. Individual Self inouroro shall
insured plan to secure payment of compensation as to medical benefits, not be required to have thoue claims adjustoro situatod within this otato.
the employer shall also obtain an insurance policy or policies which shall e) ny insurer, rating ` ureu, or agent or other ropresentativo or

provide~~~~~~~~~~~~~~~~~~0 Anemit benefits, asg followsprovide indemnity benefits as follows: employee of any insurer or ratinmg bureau failing to comply with or who

1. If indemnity benefits are provided only for occupational-related is guilty of a violation of, any of tho provisions of this chapter or of any
disability, then benefits must be comparable to those required by this ordr or ruling of th Dcpartmcnt of Inauranc mado horcundcr i guiltychapter. of a misdomoanor of tho socond dogros, punishablo as providod in 9-
c apter. 775.083. In addition thereto, tho liconso of any insurer, agent, or broker

2. If indemnity benefits are provided for both occupational-related who is guilty of sucoh violation may be revokod or suspended by tho
and nonoccupational-related disability, then benefits must be compara- department.
ble to those required by this chapter. Section 36. Subsections (1) and (3) of section 440.381, Florida Stat-

3. The employer shall provide for each of its employee's life insur- utes, are amended to read:
ance with a death benefit of $100,000. 440.381 Application for coverage; reporting payroll; payroll audit pro-

... ., , . , ,, . ~~~~~~~~cedures; penalties.-
4. Policies providing coverage under this subsection shall utilize pre-; 

scribed and acceptable underwriting standards, forms, and policies (1) Applications by an employer to a carrier for coverage required by
approved by the Department of Insurance. In the event any insurance s. 440.38 shall be made on a form prescribed by the Department of Insur-
policy or policies providing coverage or coverages as provided above are ance. The Department of Insurance shall adopt rules by January 1, 1991,
canceled, terminated, or nonrenewed for any reason, the cancellation, for applications for coverage required by s. 440.38. The rules shall provide
termination, or nonrenewal shall not be effective until the insurer noti- that an application include information on the employer, the type of
fies the division and the Department of Insurance of the cancellation, business, past and prospective payroll, estimated revenue, previous work-
termination, or nonrenewal, and until the division has actually received ers' compensation experience, employee classification, employee names,
the notification. The division must be notified of replacement coverage and any other information necessary to enable a carrier to accurately
under a workers' compensation and employer's liability insurance underwrite the applicant. The rules shall also require that an employer

under a workers' compensation and employer's liabiity 1 update an application monthly to reflect any change in the required
policy or plan by the employer prior to the effective date of the cancella- application information
tion, termination, or nonrenewal;, so that tho total coverago afforded by application information.
both the 21 hour health inouranco policy and the policy providing indoeM (3) The Department of Insurance and the Dopartmont of Labor and
nity benefits, shall provide tho total somponoation required by thin chap Employment Security shall establish by rule minimum requirements for
teo or audits of payroll and classifications in order to ensure that the appropri-

ate premium is charged for workers' compensation coverage. The rules
(f) By entering into a contract with an individual self-insurer under shall ensure that audits performed by both carriers and employers are

an approved individual self-insurer-provided self-insurance program as adequate to provide that all sources of payments to employees, subcon-
set forth in s. 624.46225 440.571. The department division may adopt tractors, and independent contractors have been reviewed and that the
rules to implement this subsection. accuracy of classification of employees has been verified. The rules shall
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provide that employers in all classes other than the construction class be (2) BOARD OF DIRECTORS.-The board of directors of the associ-
audited not less frequently than biennially and may provide for more fre- ation shall consist of nine persons and shall be organized as established
quent audits of employers in specified classifications based on factors in the plan of operation. With respect to initial appointments, the Insur-
such as amount of premium, type of business, loss ratios, or other rele- ance Commissioner Secrotary of Labor and Employmont Sourity shall,
vant factors. In no event shall employers in the construction class, gener- by July 15,1982, approve and appoint to the board persons who are expe-
ating more than the amount of premium required to be experience rated, rienced with self-insurance in this state and who are recommended by the
be audited less than annually. The annual audits required for construc- individual self-insurers in this state required to become members of the
tion classes shall consist of a physical onsite audits audit for tho --year-s association pursuant to the provisions of paragraph (1)(a). In the event
1991 1993. Payroll verification audit rules shall include, but not be lim- the commissioner secretay finds that any person so recommended does
ited to, the use of state and federal reports of employee income, payroll not have the necessary qualifications for service on the board and a
and other accounting records, certificates of insurance maintained by majority of the board has been appointed, the commissioner se'eta'y
subcontractors, and duties of employees. shall request the directors thus far approved and appointed to recom-

mend another person for appointment to the board. Each director shall
Section 37. Subsections (1) and (2), paragraphs (b) and (c) of subsec- serve for a 4-year term and may be reappointed. Appointments other

tion (3), the introductory paragraphs of subsections (4) and (5), subsec- than initial appointments shall be made by the Insurance Commissioner
tion (6), paragraph (a) of subsection (8), and subsections (9) and (10) of Seretoary of Labor and Employmont Socurity upon recommendation of
section 440.385, Florida Statutes, are amended to read: members of the association. Any vacancy on the board shall be filled for

the remaining period of the term in the same manner as appointments
440.385 Florida Self-Insurers Guaranty Association, Incorporated.- other than initial appointments are made. Each director shall be reim-

~(1) CREATION OF ASSOCIATION-~ -bursed for expenses incurred in carrying out the duties of the board on
(1) CREATION OF ASSOCIATION- behalf of the association.

(a) There is created a nonprofit corporation to be known as the (3) POWERS AND DUTIES.-
"Florida Self-Insurers Guaranty Association, Incorporated," hereinafter
referred to as "the association." For purposes of this section, "depart- (b) The association may:
ment" means the Department of Insurance. Upon incorporation of the
association, all individual self-insurers as defined in ss. 440.02(21)(a) and 1. Employ or retain such persons as are necessary to handle claims
440.38(1)(b), other than individual self-insurers which are public utilities and perform other duties of the association.
or governmental entities, shall be members of the association as a condi- 2. Borrow funds necessary to effect the purposes of this section in
tion of their authority to individually self-insure in this state. The associ- accord with the plan of operation.
ation shall perform its functions under a plan of operation as established
and approved under subsection (5) and shall exercise its powers and 3. Sue or be sued.
duties through a board of directors as established under subsection (2). 4. Negotiate and become a party to such contracts as are necessary to
The corporation shall have those powers granted or permitted corpora- carry out the purposes of this section.
tions not for profit, as provided in chapter 617.

5. Purchase such reinsurance as is determined necessary pursuant to(b) A member may voluntarily withdraw from the association when the plan of operation.
the member voluntarily terminates the self-insurance privilege and pays
all assessments due to the date of such termination. However, the with- 6. Review all Iapplicants for membership in the association. Prior to a
drawing member shall continue to be bound by the provisions of this sec- final determination by the Department of Insurance Divioion of Work
tion relating to the period of his membership and any claims charged pur- oro' Componoation as to whether or not to approve any applicant for
suant thereto. The withdrawing member who is a member on or after membership in the association, the association may issue opinions to the
January 1, 1991, shall also be required to provide to the department divi- department division concerning any applicant, which opinions shall be
sien upon withdrawal, and at 12-month intervals thereafter, satisfactory considered by the department division prior to any final determination.
proof that it continues to meet the standards of s. 440.38(1)(b)1. in rela- 7. Charge fees to any member of the association to cover the actual
tion to claims incurred while the withdrawing member exercised the priv- costs of examining the financial and safety conditions of that member.
ilege of self-insurance. Such reporting shall continue until the withdraw-
ing member satisfies the department diisioe that there is no remaining 8. Charge an applicant for membership in the association a fee suffi-
value to claims incurred while the withdrawing member was self-insured. cient to cover the actual costs of examining the financial condition of the
If during this reporting period the withdrawing member fails to meet the applicant.
standards of s. 440.38(1)(b)1., the withdrawing member who is a member (c)1. To the extent necessary to secure funds for the payment of cov-
on or after January 1, 1991, shall thereupon, and at 6-month intervals ered claims and also to pay the reasonable costs to administer them, the
thereafter, provide to the department divisieon and the association the Department of Insurance Labor and EmploymentSeeuity, upon certifi-
certified opinion of an independent actuary who is a member of the cation of the board of directors, shall levy assessments based on the
American Society of Actuaries of the actuarial present value of the deter- annual normal premium each employer would have paid had he not been
mined and estimated future compensation payments of the member for self-insured. Every assessment shall be made as a uniform percentage of
claims incurred while the member was a self-insurer, using a discount the figure applicable to all individual self-insurers, provided that the
rate of 4 percent. With each such opinion, the withdrawing member shall assessment levied against any self-insurer in any one year shall not
deposit with the department divisien security in an amount equal to the exceed 1 percent of the annual normal premium during the calendar year
value certified by the actuary and of a type that is acceptable for qualify- preceding the date of the assessment. Assessments shall be remitted to
ing security deposits under s. 440.38(l)(b). The withdrawing member and administered by the board of directors in the manner specified by
shall continue to provide such opinions and to provide such security until the approved plan. Each employer so assessed shall have at least 30 days'
such time as the latest opinion shows no remaining value of claims. The written notice as to the date the assessment is due and payable. The asso-
association has a cause of action against a withdrawing member, and ciation shall levy assessments against any newly admitted member of the
against any successor of a withdrawing member, who fails to timely pro- association so that the basis of contribution of any newly admitted
vide the required opinion or who fails to maintain the required deposit member is the same as previously admitted members, provision for which
with the department division. The association shall be entitled to recover shall be contained in the plan of operation.
a judgment in the amount of the actuarial present value of the deter-
mined and estimated future compensation payments of the withdrawing 2. If, in any one year, funds available from such assessments, together
member for claims incurred during the time that the withdrawing with funds previously raised, are not sufficient to make all the payments
member exercised the privilege of self-insurance, together with reason- or reimbursements then owing, the funds available shall be prorated, andmembr eercsedthe rivleg ofselfinsrane, ogeter ithreaon-the unpaid portion shall be paid as soon thereafter as sufficient addi-able attorney's fees. For purposes of this section, the successor of a with- tional funds become available.
drawing member means any person, business entity, or group of persons
or business entities, which holds or acquires legal or beneficial title to the 3. No state funds of any kind shall be allocated or paid to the associa-
majority of the assets or the majority of the shares of the withdrawing tion or any of its accounts except those state funds accruing to the associ-
member. ation by and through the assignment of rights of an insolvent employer.
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(4) INSOLVENCY FUND.-Upon the adoption of a plan of opera- 440.4415 Workers' Compensation Oversight Board.-
tion or the adoption of rules by the Department of Insurance Labor and
EmIpOymontSeourity pursuant to subsection (5), there shall be created (1) There is created within the Department of Labor and Employ-
an Insolvency Fund to be managed by the association. ment Security the Workers' Compensation Oversight Board. The board

shall be composed of the following members, each of whom has knowl-
(5) PLAN OF OPERATION.-By September 15, 1982, the board of edge of, or experience with, the workers' compensation system:

directors shall submit to the Department of Insurance Labor aend
Employment Seourity a proposed plan of operation for the administra- (a) Six members selected by the Governor, none of whom shall be a
tion of the association and the Insolvency Fund. member of the Legislature at the time of appointment, consisting of the

following:
(6) POWERS AND DUTIES OF DEPARTMENT OF INSURANCE

LABORr AND EMPLOYMENT SECURITY.- 1. Two representatives of employers.

(a) The department shall: 2. Four representatives of employees, one of whom must be a repre-
sentative of an employee's union whose members are covered by workers'

1. Notify the association of the existence of an insolvent employer not compensation pursuant to this chapter.
later than 3 days after it receives notice of the determination of insol-
vency. (b) Three members selected by the President of the Senate, none of

whom shall be members of the Legislature at the time of appointment,
2. Upon request of the board of directors, provide the association with consisting of:

a statement of the annual normal premiums of each member employer.
1. A representative of employers who employs at least 10 employees

(b) The department may: in Florida for which workers' compensation coverage is provided pursu-
ant to this chapter, and who is a licensed general contractor actively

1. Require that the association notify the member employers and any ant to th chapter, and who is a licensed general contractor actively
other interested parties of the determination of insolvency and of their engaged in the construction 
rights under this section. Such notification shall be by mail at the last 2. A representative of employers who employs fewer than 10 employ-
known address thereof when available; but, if sufficient information for ees in Florida for which workers' compensation coverage is provided pur-
notification by mail is not available, notice by publication in a newspaper suant to this chapter.
of general circulation shall be sufficient.

3. A representative of employees.
2. Suspend or revoke the authority of any member employer failing to

pay an assessment when due or failing to comply with the plan of opera- (c) Three members selected by the Speaker of the House of Repre-
tion to self-insure in this state. As an alternative, the department may sentatives, none of whom shall be members of the Legislature at the time
levy a fine on any member employer failing to pay an assessment when of appointment, consisting of:
due. Such fine shall not exceed 5 percent of the unpaid assessment per
month, except that no fine shall be less than $100 per month1. A representative of employers who employs fewer than 10 employ-

ees in Florida and who is a licensed general contractor actively engaged
3. Revoke the designation of any servicing facility if the department in the construction industry in this state for which workers' compensa-

finds that claims are being handled unsatisfactorily. tion coverage is provided pursuant to this chapter.

(8) PREVENTION OF INSOLVENCIES.-To aid in the detection 2. A representative of employers who employs at least 10 employees
and prevention of employer insolvencies: in Florida for which workers' compensation coverage is provided pursu-

(a) Upon determination by majority vote that any member employer ant to this chap
may be insolvent or in a financial condition hazardous to the employees 3. A representative of employees.
thereof or to the public, it shall be the duty of the board of directors to
notify the Department of Insurance Labor and Employmcnt Seeurity of (d) Additionally, the Insurance Commissioner and the Secretary of
any information indicating such condition. the Department of Labor and Employment Security shall be nonvoting

ex officio members.
(9) EXAMINATION OF THE ASSOCIATION.-The association

shall be subject to examination and regulation by the Department of (e) The original appointments to the board shall be made on or before
Insurance Labor and Employment Seeurity. No later than March 30 of January 1, 1994. Vacancies in the membership of the board shall be filled
each year, the board of directors shall submit a financial report for the in the same manner as the original appointments. Except as to ex officio
preceding calendar year in a form approved by the department. members of the board, three appointees of the Governor, two appointees

of the President of the Senate, and two appointees of the Speaker of the
(10) IMMUNITY.-There shall be no liability on the part of, and no House of Representatives shall serve for terms of 2 years, and the remain-

cause of action of any nature shall arise against, any member employer, ing appointees shall serve for terms of 4 years. Thereafter, all members
the association or its agents or employees, the board of directors, or the shall serve for terms of 4 years; except that a vacancy shall be filled by
Department of Insurance Labor and Employmcnt Security or its repre- appointment for the remainder of the term. The board shall have an
sentatives for any action taken by them in the performance of their organizational meeting on or before March 1, 1994, the time and place of
powers and duties under this section. such meeting to be determined by the Governor.

Section 38. Paragraph (d) is added to subsection (1) of section (f) Each member is accountable to the Governor for proper perform-
440.386, Florida Statutes, to read: ance of his or her duties as a member of the board. The Governor may

440.386 Individual self-insurers' insolvency; conservation; liquida- remove from office any member for malfeasance, misfeasance, neglect of
440386 Indivduaself-ntion.-sers' duty, drunkenness, incompetence, permanent inability to perform official

duties, or for pleading guilty or nolo contendere to, or having been adju-

(1) JURISDICTION OF DELINQUENCY PROCEEDING VENUE; dicated guilty of, a first degree misdemeanor or a felony.
CHANGE OF APPEAL.- (g) A vacancy shall occur upon failure of a member to attend four

(d) For purposes of this section, "department" means the Depart- consecutive meetings of the board or 50 percent of the meetings of the
ment of Insurance. board during a 12-month period, unless the board by majority votes to

excuse the absence of such member.
Section 39. Subsection (8) is added to section 440.39, Florida Stat-

utes, to read: (2) POWERS AND DUTIES; ORGANIZATION.-

440.39 Compensation for injuries when third persons are liable.- (a) The board shall have all the powers necessary and convenient to
carry out and effectuate the purposes of this section, including, but not

(8) No employer, as a condition of employment or contract, may limited to, the power to:
require any employee or independent contractor to waive any part of
this section. 1. Conduct public hearings.

Section 40. Section 440.4415, Florida Statutes, is created to read: 2. Prescribe qualifications for board employees.
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3. Appear on its own behalf before other boards, commissions, or office to advance the private interest of others; nor should he convey or
agencies of the state or Federal Government. authorize others to convey the impression that they are in a special

position to influence him. He should not testify voluntarily as a charac-
4. Make and execute contracts to the extent that such contracts are ter witness.

consistent with duties and powers set forth in this section and elsewhere
in the law of this state. (3) A JUDGE SHOULD PERFORM THE DUTIES OF HIS

OFFICE IMPARTIALLY AND DILIGENTLY.-The judicial duties of
(b) The board shall adopt bylaws, formulate workers' compensation a judge take precedence over all his other activities. His judicial duties

legislation or amendments, review, advise, and appear before the Legisla- include all the duties of his office prescribed by law. In the performance
ture in connection with legislation that impacts the workers' compensa- of these duties, the following standards with respect to adjudicative
tion system, advise the division on policy, administrative and legislative responsibilities apply:
issues, and appear before other state or federal agencies in connection
with matters impacting the workers' compensation system. (a) A judge should be faithful to the law and maintain professional

competence in it. He should be unswayed by partisan interests, public
(c) The board shall select a chairman who shall serve for a period of clamor, or fear of criticism.

2 years and until a successor is elected and qualified. The chairman shall
be the chief administrative officer of the board and shall have the author- (b) A judge should maintain order and decorum in proceedings
ity to plan, direct, coordinate, and execute the powers and duties of the before him.
board. (c) A judge should be patient, dignified, and courteous to litigants,

(d) The board shall hold such meetings during the year as it deems jurors, witnesses, lawyers, and others with whom he deals in his official
necessary, except that the chairman, a quorum of the board, or the divi- caacity,and should require similar conduct of lawyers, and of his staff,
sion may call meetings. The board shall maintain transcripts of each crt officials, and others subject to hs diction and control.
meeting. Such transcripts shall be available to any interested person in (4) A JUDGE MAY ENGAGE IN ACTIVITIES TO IMPROVE
accordance with chapter 119. THE LAW, THE LEGAL SYSTEM, AND THE ADMINISTRATION

OF JUSTICE.-A judge, subject to the proper performance of his judi-
(e) The board shall approve the bylaws or amendments thereto by cial duties, may engage in the following quasi-judicial activities, if in

unanimous vote. All other board actions or recommendations shall be doing so he does not cast doubt on his capacity to decide impartially any
approved by not less than a majority vote of employee representatives issue that may come before him:
and majority vote of employer representatives, unless the bylaws other-
wise provide. (a) He may speak, write, lecture, teach, and participate in other

activities concerning the law, the legal system, and the administration
(3) EXECUTIVE DIRECTOR; EXPENSES.- of justice.
(a) The board shall appoint an executive director to direct and super- (b) He may appear at a public hearing before an executive or legisla-

vise the administrative affairs and general management of the board who tive body or official on matters concerning the law, the legal system, and
shall be subject to the provisions of part IV of chapter 110. The executive the administration of justice, and he may otherwise consult with an
director may employ persons and obtain technical assistance as author- executive or legislative body or official, but only on matters concerning
ized by the board and shall attend all meetings of the board. Board the administration of justice.
employees shall be exempt from part II of chapter 110.

(c) He may serve as a member, officer, or director of an organization
(b) In addition to per diem and travel expenses authorized by s. or governmental agency devoted to the improvement of the law, the

112.061, board members shall receive compensation of $50 for each full legal system, or the administration of justice. He may assist such an
day allocable to business of the board. The board shall promulgate proce- organization in raising funds and may participate in their management
dures defining "business" for purposes of receiving compensation. Such and investment, but should not personally participate in public fun-
procedures shall require each member to maintain time records and draising activities. He may make recommendations to public and pri-
submit such records to the executive director on a monthly basis. Failure voate fund-granting agencies on projects and programs concerning the
to timely file such monthly record shall extinguish the member's entitle- law, the legal system, and the administration of justice.
ment to compensation for the subject period. Travel outside this state
shall be approved by the secretary of the department. Expenses associ- (5) A JUDGE SHOULD REGULATE HIS EXTRAJUDICIAL
ated with the administration of this section shall be appropriated and ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH HIS
paid for from the trust fund created by s. 440.50. JUDICIAL DUTIES.-

Section 41. Section 440.442, Florida Statutes, is amended to read: (a) Avocational activities.-A judge may write, lecture, teach, and
speak on nonlegal subjects, and engage in the arts, sports, and other

440.442 Code of Judicial Conduct.-The Chief Judge and judges of social and recreational activities, if such avocational activities do not
compensation claims shall observe and abide by the Code of Judicial detract from the dignity of his office or interfere with the performance
Conduct as provided in this section adopted by the Supreme Court of of his judicial duties.

.Florida a of July 1, 1078,.n......a..al....n..n...thr..(b) Civic and charitable activities. -A judge may participate in civic
hereafter adopted by the court, ocpt for the proviions of oubpara ph and charitable activities that do not reflect adversely upon his impar-
CI f-Csao- . Any material violation of a canon of the Code of Judicial tiality or interfere with the performance of his judicial duties. A judge
Conduct shall constitute either malfeasance or misfeasance in office and may serve as an officer, director, trustee, or nonlegal advisor of an edu-
shall be grounds for suspension and removal of such Chief Judge, judge cational, religious, charitable, fraternal, or civic organization not con-
of compensation claims or appeals commissioner by the Governor. ducted for the economic or political advantage of its members, subject

(1) A JUDGE SHOULD UPHOLD THE INTEGRITY AND INDE- to the following limitations:
PENDENCE OF THE JUDICIARY.-An independent and honorable 1. A judge should not serve if it is likely that the organization will
judiciary is indispensable to justice in our society. A judge should par- be engaged in proceedings that would ordinarily come before him or will
ticipate in establishing, maintaining, and enforcing, and should himself be regularly engaged in adversary proceedings in any court.
observe, high standards of conduct so that the integrity and indepen-
dence of the judiciary may be preserved. The provisions of this code 2. A judge should not solicit funds for any educational, religious,
should be construed and applied to further that objective. charitable, fraternal, or civil organization, or use or permit the use of

the prestige of his office for that purpose, but he may be listed as an
(2) A JUDGE SHOULD AVOID IMPROPRIETY AND THE officer, director, or trustee of such an organization. He should not be a

APPEARANCE OF IMPROPRIETY IN ALL HIS ACTIVITIES.- speaker or the guest of honor at any organization's fundraising events,

(a) A judge should respect and comply with the law and should con- but he may attend such events.
duct himself at all times in a manner that promotes public confidence 3. A judge should not give investment advice to such an organiza-
in the integrity and impartiality of the judiciary. tion, but he may serve on its board of directors or trustees even though

it has the responsibility for approving investment decisions.(b) A judge should not allow his personal relationships to influence it has the responsibility for approving investment decisions.
his judicial conduct or judgment. He should not lend the prestige of his (c) Financial activities.-
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1. A judge should refrain from financial and business dealings that (b) Public financial reporting.-
tend to reflect adversely on his impartiality, interfere with the proper
performance of his judicial duties, exploit his judicial position, or 1. Income and assets-A judge shall file such public report as may
involve him in frequent transactions with lawyers or persons likely to be required by law for all public officials to comply fully with the provi-
come before the court on which he serves. sions of s. 8, Art. II of the State Constitution. The form for public finan-

cial disclosure shall be that recommended or adopted by the Florida
2. Subject to the requirements of subsection (1), a judge in an indi- Commission on Ethics for use by all public officials. The form shall be

vidual or corporate capacity may hold and manage investments, includ- filed in the office of the Secretary of State on the date prescribed by law,
ing real estate, and engage in other remunerative activity, but should and a copy shall be filed simultaneously with the Judicial Qualifica-
not serve as an officer, director, manager, advisor, or employee of any tions Commission.
business, except a closely held family business that does not conflict p a 
with subsection (1). 2. Gifts.-A judge shall file a public report of all gifts which are

required to be disclosed under Canon 5C(4)(c) of the Code of Judicial
3. A judge should manage his investments and other financial inter- Conduct. The report of gifts received in the preceding calendar year

ests to minimize the number of cases in which he is disqualified. As soon shall be filed in the office of the Secretary of State on September 15,
as he can do so without serious financial detriment, he should divest 1994, and on or before July 1 of each year thereafter. A copy shall be
himself of investments and other financial interests that might require filed simultaneously with the Judicial Qualifications Commission.
frequent disqualifications.,~~~frequent dis qualifications. ~Section 42. Subsections (1), (2), and (3) of section 440.45, Florida

4. A judge should not accept a gift, bequest, favor, or loan from Statutes, are amended to read:
anyone except as follows: .~~~anyone except as follows: ~440.45 Judges of compensation claims; Chief Judge.-

a. A judge may accept a gift incident to a public testimonial to him;
books supplied by publishers on a complimentary basis for official use; (1) The Governor shall appoint as many full-time judges of compen-
or an invitation to the judge and his spouse to attend a bar-related sation claims to the workers' compensation trial courts as may be neces-
function or activity devoted to the improvement of the law, the legal sary to effectually perform the duties prescribed for them under this
system, or the administration of justice; chapter. The Governor shall initially appoint a judge of compensation

claims from a list of at least three persons nominated by a statewide nom-
b. A judge may accept ordinary hospitality; a gift, bequest, favor, or inating commission. The statewide nominating commission shall be com-

loan from a relative; a wedding or engagement gift; a loan from a lending posed of the following: five members, at least one of which shall be a
institution in its regular course of business on the same terms generally member of a minority group as defined in s. 288.703(3), one of each who
available to persons who are not judges; or a scholarship or fellowship resides in each of the territorial jurisdictions of the district courts of
awarded on the same terms applied to other applicants; appeal, appointed by the Board of Governors of The Florida Bar from

c. A judge may accept any other gift, bequest, favor, or loan exceed- among The Florida Bar members who are actively engaged in the practice
ing $100 only if the donor is not a party or other person whose interests of law; five members eleetes, at least one of which shall be a member of
have recently come or may likely come before him in the immediate a minority group as defined in s. 288.703(3), one of each who resides in
future. each of the territorial jurisdictions of the district courts of appeal,

appointed by the Governor; and five electors, at least one of which shall
5. A judge should make a reasonable effort to inform himself about be a member of a minority group as defined in s. 288.703(3), one of each

the personal financial interests of members of his family residing in his who resides in each of the territorial jurisdictions of the district courts of
household and shall report any gift, bequest, favor, or loan received appeal, and who are not members of The Florida Bar, selected and
thereby of which he has knowledge and which tends to reflect adversely appointed by a majority vote of the other ten members of the commis-
on his impartiality, in the same manner as he reports compensation in sion. The meetings and determinations of the nominating commission as
Canon 6. to the judges of compensation claims shall be open to the general public.

Beginning July 1, 1994, each member of the statewide nominating com-
6. For the purposes of this section, "member of his family residing in mission shall serve a term of 4 years, except as provided in this section.

his household" means any relative of a judge by blood or marriage, or a By July 1, 1994, the board and the Governor shall make appointments
person treated by a judge as a member of his family, who resides in his to the statewide nominating commission. By August 1, 1994, the mem-
household. bers appointed by the board and by the Governor shall select and

7. A judge is not required by this code to disclose his income, debts, appoint the five elector members. Members who presently serve on the
or investments, except as provided in this code and Canons 3 and 6. commission may be reappointed. Each of the five members appointed by

the board shall be appointed for a 4-year term and for 4-year terms
8. Information acquired by a judge in his judicial capacity should thereafter. Each of the five members appointed by the Governor shall be

not be used or disclosed by him in financial dealings or for any other appointed for a 4-year term and for 4-year terms thereafter. Each of the
purpose not related to his judicial duties. five elector members shall be appointed for a 2-year term and for 4-year

terms thereafter. One member of the commission shall be elected by the
(6) A JUDGE SHOULD CONDUCT FISCAL MATTERS IN A members to serve as chairman. Vacancies on the commission shall be

MANNER THAT WILL NOT GIVE THE APPEARANCE OF INFLU filled for the unexpired portion of the term in the same manner as origi-
ENCE OR IMPROPRIETY-A judge should regularly file public nal appointments to the commission. If one attorney who is actively
reports as required by s. 8, Art. II of the State Constitution, and should engaged in the practice of workers' compensation law is appointed to
publicly report gifts. Additional financial information shall be filed with serve on the nominating commission, then a second practicing workers'
the Judicial Qualifications Commission to ensure full financial disclo- compensation attorney must be appointed; one attorney must represent
sure. claimants and one must represent employers or carriers. The workers'

(a) Compensation for quasi-judicial and extrajudicial services and compensation attorneys on the commission must always be equally bal-
reimbursement of expenses-A judge may receive compensation and anced between claimant and defense attorneys. No person shall be nom-
reimbursement of expenses for the quasi-judicial and extrajudicial mated or appointed as a full-time judge of compensation claims who has
activities permitted by this code, if the source of such payments does not had 5 years' experience in the practice of law in this state; and no
not give the appearance of influencing the judge in his judicial duties judge of compensation claims shall engage in the private practice of law
or otherwise give the impression of impropriety subject to the following during a term of office. The Governor may appoint any former judge of
restrictions: compensation claims to serve as a judge of compensation claims pro hac

vice to complete the proceedings on any claim with respect to which the
1. Compensation.-Compensation should not exceed a reasonable judge of compensation claims had heard testimony and which remained

amount nor should it exceed what a person who is not a judge would pending at the time of the expiration of the judge of compensation
receive for the same activity. claims' term of office. However, no former judge of compensation claims

shall be appointed to serve as a judge of compensation claims pro hac vice
2. Expense reimbursement.-Expense reimbursement should be lim- for a period to exceed 60 successive days.

ited to the actual cost of travel, food, and lodging reasonably incurred
by the judge and, where appropriate to the occasion, to his spouse. Any (2) Each full-time judge of compensation claims shall be appointed
payment in excess of such an amount is compensation. for a term of 4 years, but during the term of office may be removed by



November 4, 1993 JOURNAL OF THE SENATE 117

the Governor for cause. Prior to the expiration of the term of office of the Compensation Oversight Board the Workers' Compcnsation Advisory
judge of compensation claims, the conduct of such judge of compensation Council, and the department.
claims shall be reviewed by the statewide nominating commission. A
report by the commission regarding retention shall be furnished to the (g) To serve as a pro hac vice judge of compensation claims in the var-
Governor no later than 6 months prior to the expiration of the term of ious parts of the state-
the judge. which commiion hall dt iwhcthcr suh judge of (h) To assure a blind system of case assignment among judges of com-
pcnsatcn laie shall bc rctaicd in officc. Evaluation forms tc bc cn pensation claims within the various districts and to undertake appropri-
sidcrcd by the commissoion shall be prcpard by the Chief Judgo, shall be ate measures to keep dockets current for the judges of compensation
eompleted anonymously by eah atterney within 45 days from the date claims.
of any hcaring in which hc has participatcd, and shall bc ferwardcd to the
statcwidc nominating commiscion. Included in the evaluation shall be (i) To be responsible for the training and orientation of new judges of
qucotions relating to timclincoss oef dcioiono; diligcncc, availability, and compensation claims.
punctuality; neutrality and objectivity regarding legal issues; kncwlcdgc
and application cf law; ceurtesy toward litigants, v tncsaes, ad awycrs; , (j) To ensure that administrative matters, including hearing delays,

jufi~diciapp~li If mts, "------- I-- docket scheduling, review of joint petitions after entry by the judges ofjudicial dcmcanor; and willingncss to igncrc irrclevant ccnsidcratiens . ._ou asrae__ religion, politico,_ idntityofawy__sorparticA_ _ eport_ _ compensation claims, and all matters of case distribution, will be effec-
such as rat sx rl olitics, idcntity of lavers, or parties A rot tve handled in accordance with this chapter and to report any failureAC the aeoAsion shall be fur iohAo tote orn olar than 6tiveh l.yefprio d cisien shl cfr t th vr ns r to follow clear provisions of the law and other flagrant violations in theseprier to the expiration o thc term o th jugeO O compensation clams matters directly to the secretary and the Governor. The Chief Judge may
If thc statewide nomminating mmissin vtie not to rctain th judg of recommend that the Governor consider the removal of any judge of com-
ee-pen- ato lis h ug fCm Onain elad- hl not be reap
pomcinted but shall remain it j fi ucntilcpnaicn claims sallonct c rca pensation claims for cause. In no event may the Chief Judge, in handlingpoincd ut hal rcmin n ofic unil asuccssr i appintd ad eual these duties, interfere in any way with the judicial discretion of any court,
ifie4 If the statewide nominating commission votes to retain the judge of these dutie-i dterferein any waywith the judicial discretion of any court.. . . .. . ~~~~~~~~~or the quasi-judicial discretion of the judges of compensation claims, incompensation claims in office, then the Governor may shell reappoint the the independent decisions on matters before same for decision.
judge of compensation claims for a term of 4 years. Judges of compensa-
tion claims shall be subject to the jurisdiction of the Judicial Qualifica- (k) Any and all other matters deemed which hoe deems necessary for
tions Commission. the efficient handling of workers' compensation cases.

(3) The judges of compensation claims shall be within the Depart- Section 43. Section 440.48, Florida Statutes, is amended to read:
ment of Labor and Employment Security under the secretary of that
department. To assist the secretary in the administration of the judges of 440.48 Division reports Amnnua-l report.-
compensation claims, there shall be created the position of Chief Judge (1) Annually, on or before October M eh 15, the Department of
within the secretary's office. The Chief Judge is not subject to the provi- Labor and Employment Security shall make to the Governor, the Presi-
sions of subsection (1), subsection (2), subsection (4), or subsection (6), dent of the Senate, the Speaker of the House of Representatives, the
but shall be appointed directly by the Governor and shall have had 53 Majority and Minority Leaders of the Senate and the House of Repre-
years' experience in the practice of law in this state. The Chief Judge sentatives, and the chairs of the legislative committees having jurisdic-
shall have the authority to appoint such personnel as are necessary in the tion over workers' compensation, a report of the administration of this
discharge of the his duties of the office. The personnel of the division chapter for the preceding calendar year, including a detailed statement
shall cooperate with the Chief Judge in the discharge of the hiEs duties of of the r eceipts of and expenditures from the fund established in s. 440.50t
the office. The duties of the Chief Judge include, but are not limited to, a statement of th causes of the accidents lading t the injurie fr which

the following: the awards were made, together with ouch reoemmcndations as the
(a) To be responsible for the coordination of the judges of compensa- department deeoms advisable. The report shall include an analysis of all

tion claims and to serve as liaison between the judges of compensation claims for which the employee lost more than 7 days from work in the
claims and the Division of Workers' Compensation of the Department of last 10 years. This analysis shall include, but not be limited to, an anal-
Labor and Employment Security, between the judges of compensation ysis of all open and closed claims by date of accident, the type and dura-
claims and the courts, and between all the aforementioned parties and tion of indemnity and medical benefits paid, the type, duration, and
the department. amount of indemnity and medical benefits anticipated to be paid on

such claims, demographics of injured employees, cause of injury, acci-
(b) To serve as liaison for the judges of compensation claims, making dent type, body part affected, the number of litigated cases, amount of

certain that all requirements of personnel, office space, equipment. sup- attorney's fees paid, and type and cost of any rehabilitation benefits
plies, research material, law books, and court reporters are provided when provided.
needed.

(2) The Division of Workers' Compensation of the Department of
(c) To supervise and review the performance and conduct of the Labor and Employment Security shall complete on a quarterly basis an

judges of compensation claims and, to the extent permitted by the Flor- analysis of the previous quarter's injuries which resulted in workers'
ida Supreme Court, to promulgate uniform rules to govern judicial con- compensation claims. The analysis shall be broken down by risk classifi-
duct, performance and procedures related to case disposition applicable cation, shall show for each such risk classification the frequency and
to all judges of compensation claims. To detormine the cosensus- of severity of the various types of injury, and shall include an analysis of
judges of compensation claims as relates to matters of concern to them the causes of such injuries. The division shall make available to each
and to prcsent these views te- the secretary on behalf of the judges of com employer and insurer in this state covered by the workers' compensation
pensation claims. law the data relevant to its work force. The report shall also be made

available to the insurers authorized to write workers' compensation
(d) To act as liaison between the courts and the judges of compensa- insurance in this state.

tion claims for the purpose of promoting the workers' compensation juris-
prudence and improving the system of disposition of cases at the trial and (3) The division may obtain data for its reporting functions under this
appellate levels, including, but not limited to, discussions regarding chapter by requiring insurers providing services under this chapter,
amendments in procedural rules, guidelines for preparation of transcripts including legal and administrative services, to file quarterly or annual
on appeal, and dissemination of case law decisions. compilations of aggregate data. It is the intent of this section to restrict

and limit the number of filings required and the number of transactions
(e) To arrange for exchange between the judges of compensation processed by the division while assuring data integrity.

claims and the division in matters of mutual interest, including, but not
limited to, caseload distribution, case disposition, needed changes in Section 44. Section 440.49, Florida Statutes, is amended to read:
forms used by the judges of compensation claims, and determination of (Substantial rewording of section. Sees. 440.49, F.S., for present text.)
reasons for delays in the issuing of orders. 

(f) To serve as liaison with the Division of Workers' Compensation, 440.49 Reemployment of injured workers; rehabilitation.-
the Workers' Compensation Section of The Florida Bar, the Workers' (1) DEFINITIONS.-As used in this section:
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(a) "Suitable gainful employment" means employment or self- (b) The carrier shall only authorize a qualified rehabilitation provider
employment which is reasonably attainable in light of the employee's age, to provide the reemployment assessment.
education, work history, transferrable skills, previous occupation, and
injury and which offers an opportunity to restore the individual as soon The rehabilitation provider shall conduct its assessment and issue a
as practicable and as nearly as possible to his average weekly earnings at report to the carrier, the employee, and the division within 30 days after
the time of injury. the time such assessment is complete.

(b) "Reemployment assessment" means a written assessment per- (c) If the rehabilitation provider recommends that the employee
formed by a qualified rehabilitation provider that includes a comprehen- receive medical care coordination or reemployment services, the carrier
sive review of the medical diagnosis, treatment, and prognosis, confer- shall advise the employee of the recommendation and determine whether
ences with the employer, physician, and claimant and that recommends the employee wishes to receive such services. The employee shall have 15
a cost-effective physical and vocational rehabilitation plan to assist the days after the date of receipt of the recommendation in which to agree to
employee in returning to suitable gainful employment. accept such services. If the employee elects to receive services, the carrier

may refer the employee to a rehabilitation provider for such coordination
(c) "Medical care coordination" includes, but is not limited to, coordi- or services within 15 days of receipt of the assessment report or notice of

nating physical rehabilitation services such as medical, psychiatric, or the employee's election, whichever is later.
therapeutic treatment for the injured employee, providing health training
to the employee and family, and monitoring the employee's recovery. The (5) MEDICAL CARE COORDINATION AND REEMPLOYMENT
purposes of medical care coordination are to minimize the disability and SERVICES.-
recovery period without jeopardizing medical stability, to assure that
proper medical treatment and other restorative services are timely pro- (a) Once the carrier has assigned a case to a qualified rehabilitation
vided in a logical sequence, and to contain medical costs. provider for medical care coordination or reemployment services, the pro-

vider shall develop a reemployment plan which it shall submit to the car-
(d) "Vocational evaluation" means a review of the employee's physical rier and employee for approval.

and intellectual capabilities, aptitudes and achievements, and work-
related behaviors to identify the most cost-effective means for the (b) If the rehabilitation provider concludes that training and educa-
employee to return to suitable gainful employment. tion are necessary to return the employee to suitable gainful employment,

or if the employee has not returned to suitable gainful employment
(e) "Reemployment services" means services that include, but are not within 180 days of referral for reemployment services or receives $2,500

limited to, vocational counseling, job-seeking skills training, ergonomic in reemployment services, whichever comes first, the carrier shall discon-
job analysis, transferable skills analysis, selective job placement, labor tinue reemployment services and refer the employee to the division for a
market surveys, and arranging other services such as education or train- vocational evaluation. Notwithstanding any provision of chapter 289 or
ing, vocational and on-the-job, which may be needed by the employee to chapter 627, the cost of a reemployment assessment and the first $2,500
secure suitable gainful employment. in reemployment services to an injured employee shall not be treated as

(f) "Qualified rehabilitation provider" means a rehabilitation nurse, loss adjustment expense for workers' compensation ratemaking purposes.
rehabilitation counselor, vocational evaluator, rehabilitation facility, or (c) A carrier may voluntarily provide medical care coordination or
agency approved by the division as qualified to provide reemployment reemployment services to the employee at intervals more frequent than
assessments, medical care coordination, reemployment services, or voca- those required in this section. For the purpose of monitoring reemploy-
tional evaluations pursuant to this chapter. ment, the carrier or the rehabilitation provider shall report to the divi-

(g) "Carrier" means group self-insurance funds or individual self- sion, in the manner prescribed by the division, the date of reemployment
insureds authorized pursuant to this chapter and commercial funds or and wages of the employee. The carrier shall report its voluntary service
insurance entities authorized to write workers' compensation insurance activity to the division as required by rule. Voluntary services offered by
pursuant to chapter 624. the carrier for any of the following injuries shall be considered benefits

for purposes of ratemaking: traumatic brain injury; spinal cord injury;
(h) "Reemployment status review" means a review to determine amputation, including loss of an eye or eyes; burns of 5 percent or greater

whether an injured employee is at risk of not returning to work. of the total body surface.

(2) INTENT.-It is the intent of this section to implement a system- (d) If medical care coordination or reemployment services have not
atic review by carriers of the factors which are predictive of longer-term been undertaken as prescribed in paragraph (3)(b), a qualified rehabilita-
disability and to encourage the provision of medical care coordination tion service provider, facility, or agency that performs a reemployment
and reemployment services necessary to assist the employee in returning assessment shall not provide medical care coordination or reemployment
to work as soon as is medically feasible. services for the employees it assesses.

(3) REEMPLOYMENT STATUS REVIEWS AND REPORTS.- (6) TRAINING AND EDUCATION.-

(a) When an employee who has suffered an injury compensable under (a) Upon referral by the carrier of an injured employee as provided in
this chapter is unemployed 60 days after the date of injury and is receiv- this section, the division shall conduct a training and education screening
ing benefits for temporary total disability, temporary partial disability, or to determine whether it should refer the employee for a vocational evalu-
wage loss, and has not yet been provided medical care coordination and appropriate, approve training and education or other
reemployment services voluntarily by the carrier, the carrier shall deter- ation and, whervices for the employee. Formal training and education or other
mine whether such employee is likely to return to work and shall report vocational services for the employee. Formal training and education pro-

its dwhetermination to the division. The carrier shall thereafter determine grams shall not be approved by the division unless it determines, after
its determination to the division. The carrier shall thereafter determine consideration of the reemployment assessment, pertinent reemployment
the reemployment status of the employee at 90-day intervals as long as sasriew or rep l a n as relsevnt per a t y prescribe
the employee remains unemployed, is not receiving medical care coordi- status reviews or reports, and other relevant factors as it may prescribe
ntion or rem ployment services, is not receiving the benefits specified by rule, that the reemployment plan is likely to result in return to sult-
nation or reemployment services, and receiveg the benefits able gainful employment. The division is authorized to expend moneys

~~~~~~~~~~~above. ~~from the Workers' Compensation Administrative Trust Fund, estab-
(b) If medical care coordination or reemployment services are volun- lished by s. 440.50, to secure appropriate training and education or other

tarily undertaken within 60 days of the date of injury, such services may vocational services when necessary to satisfy the recommendation of a
continue to be provided as agreed by the employee and the carrier. vocational evaluator. The division shall establish training and education

standards pertaining to employee eligibility, course curricula and dura-
(4) REEMPLOYMENT ASSESSMENTS.- tion, and associated costs.

(a) The carrier may require the employee to receive a reemployment (b) When it appears that an employee who has attained maximum
assessment as it deems appropriate. However, the carrier is encouraged medical improvement requires training and education to obtain suitable
to obtain a reemployment assessment: gainful employment, the employer shall pay the employee additional

1. If the carrier determines that the employee is at risk of remaining temporary total compensation while the employee receives such training
unemployed, remaining and education for a period not to exceed 26 weeks, which period may be~~~~~~~~~~~~unemployed.extended for an additional period not to exceed 26 weeks, if such

2. In cases of catastrophic or serious injury. extended period is determined to be necessary and proper by a judge of



November 4, 1993 JOURNAL OF THE SENATE 119

compensation claims. However, no carrier or employer shall be precluded ered only in determining whether an employer or carrier who has paid
from voluntarily paying additional temporary total disability compensa- compensation under this chapter is entitled to reimbursement from the
tion beyond such period. If an employee requires temporary residence at Special Disability Trust Fund.
or near a facility or an institution providing training and education that (b) Definitions.-As used in this subsection:
is located more than 50 miles away from the employee's customary resi-
dence, the reasonable cost of board, lodging, or travel shall be borne by 1. "Preferred worker" means a worker who, because of a permanent
the division from the Workers' Compensation Administration Trust impairment resulting from a compensable injury or occupational disease,
Fund established by s. 440.50. An employee who refuses to accept train- is unable to return to the worker's regular employment.
ing and education that is recommended by the vocational evaluator and
deemed necessary by the division shall be subject to a 50-percent reduc- 2. "Preexisting permanent physical impairment" shall be limited to
tion in weekly compensation benefits, including wage-loss benefits, as those conditions listed in paragraph (g)l.
determined pursuant to s. 440.15(3)(b). 3. "Merger" describes or means that:

(7) PROVIDER QUALIFICATIONS.- a. Had the permanent physical impairment not existed, the subse-

(a) The division shall investigate and maintain a directory of each quent accident or occupational disease would not have occurred;
qualified public and private rehabilitation provider, facility, and agency, b. The permanent disability, permanent impairment, or wage loss
and shall establish by rule the minimum qualifications, credentials, and resulting from the subsequent accident or occupational disease is materi-
requirements that each rehabilitation service provider, facility, and ally and substantially greater than that which would have resulted had
agency must satisfy to be eligible for listing in the directory. Such mini- the permanent physical impairment not existed and the employer has
mum qualifications and credentials shall be based on those generally been required to pay, and has paid permanent total disability, perma-
accepted within the service specialty for which the provider, facility, or nent impairment, or wage-loss benefits for that materially and substan-
agency is approved. tially greater disability; or

(b) The division shall impose a biennial application fee of $25 for c. The preexisting permanent physical impairment is aggravated or
each listing in the directory, and all such fees shall be deposited in the accelerated as a result of the subsequent injury or occupational disease,
Workers' Compensation Administrative Trust Fund. or the preexisting impairment has contributed to the need for, medically

(c) The division shall monitor and evaluate each rehabilitation ser- or circumstantially, temporary compensation, medical, or attendant care
vice provider, facility, and agency qualified under this subsection to and the employer has been required to pay, and has paid, temporary com-
ensure its compliance with the minimum qualifications and credentials pensation, medical, or attendant-care benefits for the aggravated preex-
established by the division. The failure of a qualified rehabilitation ser- isting permanent physical impairment.
vice provider, facility, or agency to provide the division with information d. Death would not have been accelerated had the permanent physi-
requested or access necessary for the division to satisfy its responsibilities cal impairment not existed.
under this subsection shall be grounds for disqualifying the provider,
facility, or agency from further referrals. (c) Preferred worker program.-The division shall issue identity

cards to preferred workers upon request by qualified employees and shall
(d) A qualified rehabilitation service provider, facility, or agency may reimburse an employer, from the Special Disability Trust Fund, for the

not be authorized by an employer, carrier, or the division to provide any cost of workers' compensation premium related to the preferred workers
services, including expert testimony pursuant to this section in this state, payroll for up to 3 years of continuous employment upon satisfactory evi-
unless such provider, facility, or agency is listed or has been approved for dence of placement and issuance of payroll and classification records and
listing in the directory. This restriction does not apply to services pro- upon the employee's certification of employment.
vided outside this state pursuant to this section.

(d) Deductible.-No reimbursement can be obtained for the first
(e) The division, after consultation with representatives of employ- $10,000 of benefits paid which otherwise qualify for reimbursement

ees, employers, carriers, rehabilitation providers, and qualified training under this section. This deductible shall not apply to claims by employers
and education providers, shall adopt rules governing professional prac- for reimbursement under the provisions of paragraph (c).
tices and standards.

(e) Permanent impairment, wage-loss benefits, permanent total dis-
(8) CARRIER PRACTICES.-The division shall monitor the selec- ability, temporary benefits, medical benefits, or attendant care after

tion of providers and the provision of services by carriers pursuant to this other physical impairment.-
section for consistency with legislative intent set forth in subsection (2).

1. Permanent impairment.-If an employee who has a preexisting
(9) PERMANENT DISABILITY.-The judge of compensation permanent physical impairment incurs a subsequent permanent impair-

claims shall not adjudicate an injured employee as permanently and ment from injury or occupational disease arising out of, and in the course
totally disabled until or unless the carrier is given the opportunity to pro- of, his employment which merges with the preexisting permanent physi-
vide a reemployment assessment. cal impairment to cause a permanent impairment, the employer shall, in

the first instance, pay all benefits provided by this chapter; but, subject
(10) LIMITATION OF LIABILITY FOR SUBSEQUENT INJURY to the limitations specified in paragraph (g), such employer shall be reim-

THROUGH SPECIAL DISABILITY TRUST FUND.- bursed from the Special Disability Trust Fund created by paragraph (i)

(a) Legislative intent.-Whereas it is often difficult for workers with for 60 percent of all impairment benefits which the employer has been
disabilities to achieve employment or to become reemployed following an required to provide pursuant to s. 440.15(3)(a) as a result of the subse-
injury, and it is the desire of the Legislature to facilitate the return of quent accident or occupational disease.
these workers to the workplace, it is the purpose of this subsection to 2. Wage loss.-If an employee who has a preexisting permanent phys-
encourage the employment, reemployment, and accommodation of the ical impairment incurs a subsequent permanent impairment from injury
physically disabled by reducing an employer's insurance premium for or occupational disease arising out of, and in the course of, his employ-
reemploying an injured worker and by protecting employers from excess ment which merges with the preexisting permanent physical impairment
liability for compensation and medical expense when an injury to a physi- to cause a wage loss, the employer shall, in the first instance, pay all bene-
cally disabled worker merges with, aggravates, or accelerates his preexist- fits provided by this chapter; but, subject to the limitations specified in
ing permanent physical impairment to cause a greater disability, perma- paragraph (g), such employer shall be reimbursed from the Special Dis-
nent impairment, wage loss, or an increase in expenditures for temporary ability Trust Fund created by paragraph (i) for 60 percent of all compen-
compensation or medical benefits than would have resulted from the sation for wage loss which the employer has been required to provide pur-
injury alone. The division shall inform all employers of the existence and suant to s. 440.15(3)(b).
function of the fund and shall interpret eligibility requirements liberally.
However, this subsection shall not be construed to create or provide any 3. Permanent total disability.-If an employee who has a preexisting
benefits for injured employees or their dependents not otherwise pro- permanent physical impairment incurs a subsequent permanent impair-
vided by this chapter. The entitlement of an injured employee or his ment from injury or occupational disease arising out of, and in the course
dependents to compensation under this chapter shall be determined of, his employment which merges with the preexisting permanent physi-
without regard to this subsection, the provisions of which shall be consid- cal impairment to cause permanent total disability, the employer shall, in
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the first instance, pay all benefits provided by this chapter; but, subject v. Total deafness.
to the limitations specified in paragraph (g), such employer shall be reim-
bursed from the Special Disability Trust Fund created by paragraph (i) W. Mental retardation, provided the employee's intelligence quotient
for 60 percent of all compensation for permanent total disability. lS such that he falls within the lowest 2 percentile of the general popula-

for 60 percent of all compensation for permanent total disability. tion. However, it shall not be necessary for the employer to know the

4. Temporary compensation and medical benefits; aggravation or employee's actual intelligence quotient or actual relative ranking in rela-

acceleration of preexisting condition or circumstantial causation.-If an tion to the intelligence quotient of the general population.

employee who has a preexisting permanent physical impairment experi- x. Any permanent physical condition which, prior to the industrial
ences an aggravation or acceleration of the preexisting permanent physi- accident or occupational disease, constitutes a 10-percent impairment of
cal impairment as a result of an injury or occupational disease arising out the body as a whole.
of, and in the course of, his employment or suffers an injury as a result
of a merger as defined in sub-subparagraph (b)3.a., the employer shall y. Obesity, provided the employee is 30 percent or more over the

provide all benefits provided by this chapter but, subject to the limita- average weight designated for his or her height and age in the Table of

tions specified in paragraph (g), such employer shall be reimbursed by Average Weight of Americans by Height and Age prepared by the Society

the Special Disability Trust Fund created by paragraph (i) for 50 percent of Actuaries using data from the 1979 Build and Blood Pressure Study.

of its payments for temporary, medical, and attendant-care benefits. 2. The Special Disability Trust Fund shall not be liable for any costs,

(f) When death results.-If death results from the subsequent perma- interest, penalties, or attorney's fees.

nent impairment pursuant to paragraph (e) within 1 year after the subse- 3. An employer's or carrier's right to apportionment or deduction
quent injury, or within 5 years after the subsequent injury when disabil- pursuant to ss. 440.02(1), 440.15(5)(b), and 440.151(1)(c) shall not pre-
ity has been continuous since the subsequent injury, and it is determined dlude reimbursement from such fund, except when the merger comes
that the death resulted from a merger, the employer shall, in the first within the definition of sub-subparagraph (b)2.b. and such apportion-
instance, pay the funeral expenses and the death benefits prescribed by ment or deduction relieves the employer or carrier from providing the
this chapter; but, subject to the limitations specified in paragraph (g), materially and substantially greater permanent disability benefits other-
such employer shall be reimbursed from the Special Disability Trust wise provided in s. 440.15.
Fund created by this subsection for the last 60 percent of all compensa-
tion allowable and paid for such death and for 60 percent of the amount (h) Reimbursement of employer.-The right to reimbursement as

paid as funeral expenses. provided in this subsection shall be barred unless written notice of claim
of the right to such reimbursement is filed by the employer or carrier

(g) Employer knowledge.-No reimbursement shall be allowed under entitled to such reimbursement with the division at Tallahassee within 2

this subsection unless it is established that the preexisting permanent years after the date the employee last reached maximum medical

physical impairment was known to the employer prior to the occurrence improvement, or within 2 years after the date of the first payment of

of the subsequent injury or occupational disease. However, any employer, compensation for permanent total disability, wage loss, or death, which-

who has in writing asked the employee of the existence of a pre-existing ever is later. The notice of claim shall contain such information as the

permanent physical impairment and the employee has not disclosed it to division by rule may require; and the employer or carrier claiming reim-

the employer, shall be eligible for reimbursement under this subsection. bursement shall furnish such evidence in support of the claim as the divi-
sion reasonably may require. For notice of claims on the Special Disabil-

1. "Preexisting permanent physical impairment" is limited to: ity Trust Fund filed on or after July 1, 1978, the Special Disability Trust
Fund shall, within 120 days of receipt of notice that a carrier has paid,

a. Epilepsy. been required to pay, or accepted liability for excess compensation, serve
notice of the acceptance of the claim for reimbursement. Failure of the

~~~~~~~~~b. Diabetes. ~Special Disability Trust Fund to serve the notice shall be deemed a

c. Cardiac disease. denial by the Special Disability Trust Fund of the claim for reimburse-
ment. If the Special Disability Trust Fund through its representative

d. Amputation of foot, leg, arm, or hand. denies or controverts the claim, the right to such reimbursement shall be
barred unless an application for a hearing thereon is filed with the divi-

e. Total loss of sight of one or both eyes or a partial loss of corrected sion at Tallahassee within 60 days after notice to the employer or carrier
vision of more than 80 percent bilaterally. of such denial or controversion. When such application for a hearing is

f. Residual disability from poliomyelitis. timely filed, the claim shall be heard and determined in accordance with
f. Residual disablty from polomyelts. the procedure prescribed in s. 440.25, to the extent that such procedure

g. Cerebral palsy. is applicable, and in accordance with the workers' compensation rules of
procedure. In such proceeding on a claim for reimbursement, the Special

h. Multiple sclerosis. Disability Trust Fund shall be made the party respondent, and no find-
ings of fact made with respect to the claim of the injured employee or the

i. Parkinson's disease. dependents for compensation, including any finding made or order

j. Meniscectomy. entered pursuant to s. 440.20(12), shall be res judicata. The Special Dis-
ability Trust Fund may not be joined or made a party to any controversy

k. Patellectomy. or dispute between an employee and the dependents and the employer or
between two or more employers or carriers without the written consent

1. Ruptured cruciate ligament, of the fund. When it has been determined that an employer or carrier is
.in.~~ Hemophilia~~ .~entitled to reimbursement in any amount, the employer or carrier shall

~~~~m. Hemophi~~lih~a,~ ^be reimbursed periodically every 6 months from the Special Disability

n. Chronic osteomyelitis. Trust Fund for the compensation and medical benefits paid by the
employer or carrier for which the employer or carrier is entitled to reim-

o. Surgical or spontaneous fusion of a major weight-bearing joint. bursement, upon filing request therefor and submitting evidence of such
payment in accordance with rules prescribed by the division.

p. Hyperinsulinism.
(i) Special Disability Trust Fund.-

q. Muscular dystrophy.
1. There is established in the State Treasury a special fund to be

r. Thrombophlebitis. known as the "Special Disability Trust Fund," which shall be available

~s. Herniated intervertebral disk. ~only for the purposes stated in this subsection; and the assets thereof may
~s. Herniated intervertebral disk. not at any time be appropriated or diverted to any other use or purpose.

t. Surgical removal of an intervertebral disk or spinal fusion. The Treasurer shall be the custodian of such fund, and all moneys and
securities in such fund shall be held in trust by such Treasurer and shall

u. One or more back injuries resulting in disability over a total of 120 not be the money or property of the state. The Treasurer is authorized

days, if substantiated by a doctor's opinion that there was a preexisting to disburse moneys from such fund only when approved by the division

impairment to the claimant's back. and upon the order of the Comptroller. The Treasurer shall deposit any
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moneys paid into such fund into such depository banks as the division (6)
may designate and is authorized to invest any portion of the fund which,
in the opinion of the division, is not needed for current requirements, in (b) The Department of Insurance 4ivo may require from each
the same manner and subject to all the provisions of the law with respect self-insurer, at such time and in accordance with such regulations as the
to the deposits of state funds by such Treasurer. All interest earned by Department of Insurance division may prescribe, reports in respect to
such portion of the fund as may be invested by the Treasurer shall be col- wages paid, the amount of premiums such self-insurer would have to pay
lected by him and placed to the credit of such fund. if insured, and all payments of compensation made by such self-insurer

during each prior period, and may determine the amounts paid by each
2. The Special Disability Trust Fund shall be maintained by annual self-insurer and the amounts paid by all self-insurers during such period.

assessments upon the insurance companies writing compensation insur- For the purposes of this section, the payroll records of each self-insurer
ance in the state and the self-insurers under this chapter, which assess- shall be open to annual inspection and audit by the Department of Insur-
ments shall become due and be paid quarterly at the same time and in or its authorized representative, during regular business
addition to the assessments provided in s. 440.51. The division shall esti- hours and if any audit of such records of a self-insurer discloses a defi-
mate annually in advance the amount necessary for the administration of y udt o of a ensrr Is dei-
this subsection and the maintenance of this fund and shall make such ciency in the amounts reported to the Department of Insurance vei
assessment in the manner hereinafter provided. The annual assessment or the amounts pd tothe Department of Insurance by such
shall be calculated to produce during the ensuing fiscal year an amount self-insurer pursuant to this section, the Department of Insurance d-
which, when combined with that part of the balance in the fund on June ion may assess the cost of such audit against such self-insurer.
30 of the current fiscal year which is in excess of $100,000, is equal to the Section 47 Section 440.515, Florida Statutes, is amended to read:
sum of disbursements from the fund during the immediate past 3 calen-
dar years. Such amount shall be prorated among the insurance companies 440.515 Reports from self-insurers; confidentiality.-The Depart-
writing compensation insurance in the state and self-insurers. The net ment of Insurance divisien shall maintain the reports filed in accordance
premiums collected by the companies on workers' compensation premi- with s. 440.51(6)(b) as confidential and exempt from the provisions of s.
ums in this state and the amount of premiums a self-insurer, if insured, 119.07(1), and such reports shall be released only for bona fide research
would have to pay in this state are the basis for computing the amount or educational purposes or after receipt of consent from the employer.
to be assessed as a percentage of net premiums. Such payments shall be This exemption is subject to the Open Government Sunset Review Act in
made by each insurance company and self-insurer to the division for the accordance with s. 119.14
Special Disability Trust Fund in accordance with such regulations as the
division may prescribe. The Treasurer is authorized to receive and credit Section 48. Section 440.572, Florida Statutes, is amended to read:
to such Special Disability Trust Fund any sum or sums that may at any
time be contributed to the state by the United States under any Act of 440.572 Authorization for individual self-insurer to provide cover-
Congress, or otherwise, to which the state may be or become entitled by age.-An individual self-insurer having a net worth of not less than
reason of any payments made out of such fund. $250,000,000 as authorized by s. 440.38(1)(f)e) may assume by contract

the liabilities under this chapter of contractors and subcontractors, or
(j) Division administration of fund; claims; advisory committee; each of them, employed by or on behalf of such individual self-insurer

expenses.-The division shall administer the Special Disability Trust when performing work on or adjacent to property owned or used by the
Fund with authority to allow, deny, compromise, controvert, and litigate individual self-insurer by the division. The net worth of the individual
claims made against it and to designate an attorney to represent it in pro- self-insurer shall include the assets of the self-insurer's parent company
ceedings involving claims against the fund, including negotiation and and its subsidiaries, sister companies, affiliated companies, and other
consummation of settlements, hearings before judges of compensation related entities located within the geographic boundaries of the state.
claims, and judicial review. The division or the attorney designated by it
shall be given notice of all hearings and proceedings involving the rights Section 49. Section 440.593, Florida Statutes, is created to read:
or obligations of such fund and shall have authority to make expenditures
for such medical examinations, expert witness fees, depositions, tran- 440.593 Data collection by division; methods.-
scripts of testimony, and the like as may be necessary to the proper
defense of any claim. The division shall appoint an advisory committee (1) The division may collect any data, information, or forms required
composed of representatives of management, compensation insurance by this chapter by the use of a statistically valid sample of the data, infor-
carriers, and self-insurers to aid it in formulating policies with respect to mation, or form, or by collecting summarized or compiled, non-case-
conservation of the fund, who shall serve without compensation for such specific data, pursuant to division rule.
terms as specified by it, but be reimbursed for travel expenses as pro- (2) The division may require submission of data or information man-
vided in s. 112.061. All expenditures made in connection with conserva- dated by this chapter by compatible electronic format.
tion of the fund, including the salary of the attorney designated to repre-
sent it and necessary travel expenses, shall be allowed and paid from the Section 50. Section 440.595, Florida Statutes, is created to read:
Special Disability Trust Fund as provided in this subsection upon the
presentation of itemized vouchers therefor approved by the division. 440.595 Pilot program for designated physicians.-

(k) Effective dates.-The provisions of this subsection shall not be (1) It is the intent of this pilot to determine whether litigation can be
applicable to any case in which the accident causing the subsequent avoided and costs reduced through the designation of physicians or
injury or death or the disablement or death from a subsequent occupa- health care facilities at accessible locations throughout the state to pro-
tional disease shall have occurred prior to July 1, 1955. vide all medical opinions rendered in the provision or litigation of bene-

Section 45. Paragraph (a) of subsection (1) of section 440.50, Floridating physi-
Statutes, is amended to read:lans.

440.50 Workers' Compensation Administration Trust Fund.- (2) For purposes of this pilot:

(1)(a) There is established in the State Treasury a special fund to be (a) "Medical opinions" includes, but is not limited to, disability rat-
known as the "Workers' Compensation Administration Trust Fund" for ings and opinions provided by independent medical examiners, expert
the purpose of providing for the payment of all expenses in respect to the medical advisors, and health care providers that are not authorized to
administration of this chapter, including the vocational rehabilitation of treat the injured employee, except that the term "medical opinions" shall
injured employees as provided in s. 440.49 and the payments due under not include treating physicians.
s. 440.15(1)(e) and the funding of the Bureau of Workers' Compensation (b) "Participating parties" means those employers and employees
Fraud within the Department of Insurance. Such fund shall be adminis-
tered by the division. The Treasurer shall be the custodian of such fund,that have agreed to particip s piot.
and all moneys and securities in such fund shall be held in trust by such (3) By January 1, 1994, the division shall contract with health care
Treasurer and shall not be the money or property of the state. providers through managed care arrangements in two or more counties of

Section 46. Paragraph (b) of subsection (6) of section 440.51, Florida the state to provide all medical opinions under this chapter on behalf of
Statutes, is amended to read: participating parties. The division shall solicit the participation of

employers and employees who reside or are located within a 100-mile
440.51 Expenses of administration.- radius of each designated health care group, facility, or organization.
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Upon completion of the division's efforts to solicit participating parties, Section 53. Section 442.002, Florida Statutes, is created to read:
the pilot shall commence and run for a period of 1 year.

442.002 Definitions.-When used in this chapter, unless the context
(4) All employers and employees who elect to participate shall be clearly requires otherwise, the definitions contained in s. 440.02 are incor-

bound by rules promulgated by the division to effect this pilot and shall porated herein by reference.
not be excused from participation in the pilot absent clear and convincing
evidence of fraud or duress. Section 54. Section 442.003, Florida Statutes, is created to read:

(5) The department shall make an interim report on or before 442.003 Legislative intent.-It is the intent of the Legislature to
November 1, 1994, and a final report subsequent to the termination of enhance occupational safety and health in the state through the imple-
the pilot to the Oversight Board and the Governor on the activities, find- mentation and maintenance of policies, procedures, practices, rules, and
ings, and recommendations of the department relative to the pilot pro- standards in an effort to reduce the incidence of employee accidents,
gram. The department shall monitor, evaluate, and report the following occupational diseases, and fatalities compensable under chapter 440. The
information regarding the provision of services pursuant to the pilot pro- Legislature further intends that the Division of Safety of the Department
gram: of Labor and Employment Security develop a means by which it can

identify individual employers with high frequency of work-related inju-
(a) Cost savings. ries; conduct safety inspections of employers; and assist employers in the

development and implementation of safety and health programs. In addi-
(b) Effectiveness. tion, it is the intent of the Legislature that the Division of Safety of the

(c) Effect upon the litigation rate and length of time between the date Department of Labor and Employment Security administer the provi-
of claim initiation and the date of resolution. sions of this chapter; provide assistance to employers, employees, and

insurance carriers; and enforce the policies, rules, and standards set forth
(d) Complaints from injured workers, employers, carriers, medical herein.

providers, and judges of compensation claims.
Section 55. Subsection (5) of section 440.09, Florida Statutes, is

(6) The division is authorized to promulgate all rules necessary to renumbered as section 442.004, Florida Statutes, and amended to read:
effect the purposes of this section, including but not limited to, emer-
gency rules establishing pilot program organization and procedures. All 442.004 Rules.-
salaries and expenses associated with this section shall be paid out of the 5 The division shall adopt rules governing the manner, means, and
fund established in s. 440.50. frequency of safety inspections and consultations by all carriers and self-

Section 51. Section 440.5951, Florida Statutes, is created to read: insurers.

440.5951 Pilot program for legal assistance to injured workers.- Section 56. Section 440.152, Florida Statutes, is renumbered as sec-
tion 442.005, Florida Statutes.

(1) It is the intent of the Legislature to determine whether the costs
of the workers' compensation system can be effectively contained and Section 57. Subsection (1) of section 440.46, Florida Statutes, is
benefits can be provided to injured workers on a more timely basis by renumbered as section 442.006, Florida Statutes, and amended to read:
providing injured workers an alternative to private legal counsel, while 442.006 Powers and duties of the division.-
ensuring injured workers adequate legal representation at each critical
stage of the system. Therefore, the Legislature authorizes the establish- (1)a44 The division shall make studies and investigations with respect
ment of one or more pilot programs to be administered by the depart- to safety provisions and the causes of injuries in employments covered by
ment. Each pilot program shall terminate 3 years after the first data of this chapter, and shall make to the Legislature and employers and carri-
operation of the program, unless extended by act of the Legislature. In ers such recommendations as it may deem proper as to the best means of
order to implement these programs, the department is authorized to: preventing injuries. In making such studies and investigations, the divi-

sion is authorized:
(a) Establish and maintain an Office of Legal Assistance within the

Department of Labor and Employment Security to provide legal assist- (a)4. To cooperate with any agency of the United States charged with
ance to injured workers entitled to benefits pursuant to chapter 440, F.S. the duty of enforcing any law securing safety against injury in any

(b) Adopt rules implementing the organization and procedures of the employment covered by this chapter, or any agency or department of the
(b) Adopt rules implementing the organization and procedures of the s e i enforcing any laws to assure safety for employees.

Office of Legal Assistance or any other provision this section, and pro-
mulgate permanent rules as needed. (b). To permit any such agency or department to have access to the

(c) Collect attorneys' fees as awarded under this chapter and deposit records of the division.
them in the Workers' Compensation Administration Trust Fund. (2)(b) The division and its authorized representatives shall have the

(2) All salaries and other expenses associated with this pilot program power and authority to enter and inspect any place of employment at any
shall be paid out of the fund established in s. 440.50. reasonable time for the purpose of investigating compliance with this

chapter and making inspections for the proper enforcement of this chap-
(3) The department shall make an interim report on or before Janu- ter. Any employer or owner who refuses to admit any member of the divi-

ary 1, 1995, and each January 1st until the final report on or before the sion or its authorized representative to any place of employment or to
termination date specified in subsection (1), to the President of the permit investigation and inspection pursuant to this paragraph shall be
Senate, the Speaker of the House of Representatives, the Majority and guilty of a misdemeanor of the second degree, punishable as provided in
Minority Leaders of the Senate, the House of Representatives, and the s. 775.082 or s. 775.083.
Governor on the activities, findings, and recommendations of the depart-
ment relative to the pilot program. The department shall monitor, evalu- Section 58. Subsection (1) of section 440.56, Florida Statutes, is
ate, and report the following information regarding the provision of ser- renumbered as section 442.007, Florida Statutes, and amended to read:
vices pursuant to the pilot program: 442.007 Safety; employer responsibilities.-

(a) Cost savings. (44 Every employer as defined in s. 440.02 shall furnish employment

(b) Effectiveness. which shall be safe for the employees therein, furnish and use safety
devices and safeguards, adopt and use methods and processes reasonably

(c) Effect upon timely provision of benefits to injured workers. adequate to render such an employment and place of employment safe,
and do every other thing reasonably necessary to protect the life, health,

(d) Complaints from injured workers, employers, carriers, medical and safety of such employees. As used in this section, the terms "safe"
providers, and judges of compensation claims, and "safety" as applied to any employment or place of employment shall

Section 52. Section 442.001, Florida Statutes, is created to read: mean such freedom from danger as is reasonably necessary for the protec-
tion of the life, health, and safety of employees or the public, including

442.001 Short Title.-This chapter may be cited as the "Florida conditions and methods of sanitation and hygiene. Safety devices and
Occupational Safety and Health Act." safeguards required to be furnished by the employer by the provisions of
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this chapter seetien or by the division under authority of this chapter and self-insurers in establishing their safety programs by setting out
seetiee shall not include personal apparel and protective devices that criteria guidelines in an appropriate format.
replace personal apparel normally worn by employees during regular Section 63. Subsection (6) of section 440.56, Florida Statutes, is
working hours. renumbered as section 442.013, Florida Statutes, and amended to read:

Section 59. Subsection (2) of section 440.56, Florida Statutes, is
renumbered as section 442.008, Florida Statutes, and amended to read: 442.013 Employer penalties.-

442.008 Division authority.- (84 If any employer violates or fails or refuses to comply with the pro-
visions of this chapter, any reasonable rule adopted by the division; in

3 The division shall have the power, jurisdiction, and authority: accordance with chapter 120; for the prevention of injuries, accidents, oe
industrial or occupational diseases, or any lawful order of the division in

(1)(4 To investigate and prescribe what safety devices, safeguards, or connection with this chapter, eeti or fails or refuses
other means of protection shall be adopted for the prevention of acci- furnish or adopt any safety device, safeguard, or other means of pro-
dents in every employment or place of employment, and to determine to furnish or adopt any safety device, safeguard, or other means of pro-dents in every employment or place of employment, and to determine ction prescribed by the division under purouant to this chapter oootion
what suitable devices, safeguards, or other means of protection for the for the prevention of accidents or industrial or occupational disees, the
prevention of industrial or occupational diseases shall be adopted or fol- -on after notice and hearing in accordance with chapter 120, may
lowed in any or all such employments, or places of employment, and to a employer a c ivil penalty of not less th chapter 120, maynor
make, amend, or repeal reasonable rules for the prevention of accidents assess against such employer a civil penalty of not lession, failure, or

andthepreventi findustrial or occupational diseases. more than $5,000 $1,909. Each day such violation, omission, failure, or
and the prevention of industrial or occupational diseases.^refusal continues, after the employer has been given notice thereof in

(2)(b To ascertain, fix, and order such reasonable standards and writing, constitutes as herin provided ohall be doomed a continuing vio-
rules for the construction, repair, and maintenance of places of employ- lation. However, and the total penalty for each violation may not exceed
ment as shall render them safe. Such rules and standards shall be $50,000 $256,000. The division shall adopt rules requiring penalties com-
adopted in accordance with chapter 120. mensurate with the frequency, anA severity, or both, of safety violations.

Any The hearing held under this section shall be held in the county in
(3) To assist employers in the development and implementation of which where the violation, omission, failure, or refusal is alleged to have

employee safety training programs by contracting with professional occurred, unless otherwise agreed to by the employer and authorized by
safety organizations. the division.

Section 60. Subsection (3) of section 440.56, Florida Statutes, is Section 64. Subsection (8) of section 440.56, Florida Statutes, is
renumbered as section 442.009, Florida Statutes, and amended to read: renumbered as section 442.014, Florida Statutes, and amended to read:

442.009 Right of entry.- 442.014 Cooperation with Federal Government.-

4c3 The division and its authorized representatives shall have the (84 The division shall cooperate with the Federal Government so that
power and authority to enter at any reasonable time any place of employ- duplicate inspections will be avoided yet assure safe places of employ-
ment for the purpose of examining any tool, appliance, or machinery used ment for the citizens of this state.
in such employment and of making inspections for the proper enforce-
ment of this section. No employer or owner shall refuse to admit any Section 65. Subsection (9) of section 440.56, Florida Statutes, is
member of the division or its authorized representatives to any place of renumbered as section 442.015, Florida Statutes, and amended to read:

employment. 442.015 Failure to implement safety and health programs; cancella-
Section 61. Section 442.010, Florida Statutes, is created to read: tions.-

442.010 Employers with work-related injuries.-The division shall (9) In the event that an employer which is found by the division to
develop a means by which it can identify individual employers whose have high frequency eor overity of work-related injuries fails to imple-
employees have a high frequency of work-related injuries. The division ment a safety and health training program, the carrier or self-insurer's
shall develop safety and health programs for these employers. Insurers fund which is providing coverage for such employer may cancel the con-
shall distribute these safety and health programs to the employers so tract for insurance with such employer. In the alternative, the carrier or
identified by the division. Those employers identified by the division as fund may terminate any discount or deviation granted to such employer
having high frequency of work-related injuries shall implement a divi- for the remainder of the term of the policy. In the event of such a cancel-
sion-developed safety and health program. The division shall carry out lation of the policy or the discount or deviation, the carrier shall make
safety inspections of those employers so identified to ensure compliance such reports as are required by law.
with the safety and health programs and to assist such employers in
reducing the number of work-related injuries. The division may not Section 66. Section 442.016, Florida Statutes, is created to read:
assess penalties as the result of such inspections, except as provided by 442.016 Expenses of administration.-The total expenses of adminis-
s. 442.013. Copies of any report made as the result of such an inspection tration of this chapter shall be estimated annually and provided to the
must be provided to the employer. Employers may submit their own
safety and health programs to the division for approval in lieu of using Division of Workers' Compensaton of the Department of Labor and
the division-developed safety and health program. The division must Employment Security for inclusion under s. 440.51. Such amounts as may
promptly review the program submitted and approve or disapprove it. be needed to administer this chapter shall be disbursed from the fund
Upon approval by the division, the program must be implemented by the established pursuant to s. 440.50, in the manner provided in that section.
employer. If the program is not approved or if a program is not submit- Section 67. Section 442.017, Florida Statutes, is created to read:
ted, the division-developed program shall be implemented by the
employer. The division shall promulgate rules setting forth the criteria 442.017 Refusal to admit; penalty.-The division and its authorized
for safety and health programs. representatives may enter and inspect any place of employment at any

reasonable time for the purpose of investigating compliance with this
Section 62. Subsection (5) of section 440.56, Florida Statutes, is chapter and conducting inspections for the proper enforcement of this

renumbered as section 442.011, Florida Statutes, and amended to read: chapter. Any employer or owner who refuses to admit any member of the
442 .011 Carrier consultations.- division or its authorized representative to any place of employment or

44 1' Carierconultto allow investigation and inspection pursuant to this section, commits a
(64 All insurance carriers writing workers' compensation insurance in misdemeanor of the second degree, punishable as provided in s. 775.082

this state and all employers qualifying as self-insurers under ss. 440.38 or s. 775.083.
and 624.4621 40.57 shall provide safety consultations to each of their
policyholders requesting such consultations. All such carriers and self- ection 68. Section 442.018, Florda Statutes, is created to read:
insurers shall inform their policyholders of the availability of such con- 442.018 Employee rights and responsibilities.-
sultations and shall report annually on their safety and health programs
and consultations to the division in such form and at such time as the (1) Each employee of an employer covered under this chapter shall
division prescribes. The division shall be responsible for approving all comply with rules adopted by the division and with reasonable workplace
safety and health programs. The division shall aid all insurance carriers safety and health standards, rules, policies, procedures, and work prac-
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tices established by the employer. An employee who knowingly fails to this section commits a misdemeanor of the second degree, punishable as
comply with the provisions of this subsection may be disciplined or dis- provided in s. 775.082 or s. 775.083. The statute of limitations for prose-
charged by the employer. cution of an act committed in violation of this section is 5 years after the

date the act was committed.
(2) An employer may not discharge, threaten to discharge, cause to be

discharged, intimidate, coerce, otherwise discipline, or in any manner dis- Section 74. Paragraph (b) of subsection (4) of section 489.115, Florida
criminate against any employee for any of the following reasons: Statutes, is amended to read:

(a) The employee has requested information regarding safety and 489.115 Certification and registration; endorsement; renewals; contin-
health, filed a complaint or suit, or instituted or caused to be instituted uing education.-
a proceeding under this chapter;

(4)
(b) The employee has testified or is about to testify in any proceeding

in his own behalf, or on behalf of others, instituted pursuant to this chap- (b) Each certificateholder or registrant shall provide proof, in a form
ter; or established by rule of the board, that the certificateholder or registrant

has completed at least 14 classroom hours of at least 50 minutes each of
(c) The employee has exercised any other right afforded pursuant to continuing education courses during each biennium since the issuance or

the provisions of this chapter. renewal of the certificate or registration. The board shall establish by
rule that a portion of the required 14 hours must deal with the subject

(3) No pay, position, seniority, or other benefit shall be lost for exer- of workers' compensation and workplace safety. The board shall by rule
cising any right or for seeking compliance with any requirement of th is h criteria for the approval of continuing education courses and
chapter. providers and may by rule establish criteria for accepting alternative non-

(4) The identity of any employee who is exercising or has exercised classroom continuing education on an hour-for-hour basis.
any right granted under this chapter shall be kept confidential by the Section 75.. (1) The self-insurance regulatory functions within the
division and is exempt from s. 119.07(1), until the identity is permitted Department of Labor and Employment Security are hereby transferred
to be made public under the laws of this state or pursuant to proceedings by a type four transfer as defined in section 20.06(4), Florida Statutes, to
conducted under laws of this state. This exemption is subject to the Open the Department of Insurance.
Government Sunset Review Act in accordance with s. 119.14.

(2) The administrative rules of the agencies involved in this reorgani-
Section 69. Section 442.019, Florida Statutes, is created to read: zation that are in effect immediately prior to the effective date of this act
442.019 Compliance.-Failure of an employer or insurer to comply shall remain in effect until specifically changed in the manner provided

with the provisions of this chapter or with any rules adopted under this by law-
chapter constitutes grounds for the division to seek remedies, including, (3) This act shall not affect the validity of any judicial or administra-
but not limited to, injunctive relief, for compliance by making appropri- tive proceeding pending on the effective date of this act, and any agency
ate filings with the circuit court in and for Leon County. to which are transferred the powers, duties, and function relating to the

Section 70. Section 442.020, Florida Statutes, is created to read: pending proceeding shall be substituted as a party in interest for that
proceeding.

442.020 False statements to insurers.-An employer who knowingly
and willfully falsifies or conceals a material fact, makes a false, fictitious, (4) All group self-insurers authorized pursuant to s. 440.57 on the
or fraudulent statement or representation, makes or uses any false docu- date this act becomes a law shall receive a certificate of authority to oper,
ment knowing the document contains any false, fictitious, or fraudulent ate a group self-insurer's fund pursuant to s. 624.4621, Florida Statutes.
statement or entry to an insurer of workers' compensation insurance Section 76. Section 624.461, Florida Statutes, is created to read:
under this chapter commits a misdemeanor of the second degree, punish-
able as provided in s. 775.082 or s. 775.083. 624.461 Definition.-For the purposes of this act, "Self-insurance

fund" shall mean both commercial self-insurance funds organized pursu-
Section 71. Section 442.021, Florida Statutes, is created to read: ant to s. 624.462 and group self-insurance funds organized pursuant to s.
442.021 Insurer penalties.-If any insurer violates or fails or refuses 624.4621. "Self-insurance fund" does not include a governmental self-

to comply with any provision of this chapter or any rule or order adopted insurance pool created pursuant to s. 768.28(14).
under this chapter, the division may, in accordance with chapter 120, Section 77. Subsection (5) of section 624.462, Florida Statutes, is
assess against the insurer a civil penalty for each violation, failure, or amended to read:
refusal. The penalty for each violation, failure, or refusal shall not be less
than $100 or more than $5,000 for each day the violation, failure, or 624.462 Commercial self-insurance funds.-
refusal continues after the insurer has been given written notice thereof.
The cumulative penalty for each violation, failure, or refusal shall not (5) A commercial self-insurance fund shall nt participate in the Flor-
exceed $50,000. The division shall adopt rules providing for penalties for ida Group Self-Insurer's Insuanee Guaranty Fund Association.
noncompliance, by insurers, with the provisions of this chapter. Section 78. Section 440.57, Florida Statutes, is renumbered as section

Section 72. Section 442.022, Florida Statutes, is created to read: 624.4621, Florida Statutes, and amended to read:

442.022 Preemption authority.-The division may adopt rules pre- 624.4621 4 Group self-insurance funds Pooling liabilities-
scribing occupational safety and health standards that preempt the (1) The department divisie shall adopt rules permitting two or more
standards, procedures, or practices of other state agencies or political employers to enter into agreements to pool their liabilities under this
subdivisions when the division conducts enforcement activities in any chapter for the purpose of qualifying as a group self-insurer's fund, which
such state agency or political subdivision. The authority of the division shall be classified as a self-insurer, and each employer member of such
to adopt such standards is exclusive, notwithstanding the delegation of approved group shall be known as a group self-insurer's fund member
rulemaking authority for safety standards to other agencies or political and shall be classified as a self-insurer as defined in this chapter. The
subdivisions elsewhere in the laws of this state. agreement entered into under this section may provide that the pool will

Section 73. Section 442.023, Florida Statutes, is created to read: be liable for 80 percent, and the employer member will be liable for 20
percent, of the medical benefits due any employee for an injury compen-

442.023 Matters within jurisdiction of the Division of Safety; false, sable under this chapter up to the amount of $5,000. One hundred per-
fictitious, or fraudulent acts, statements, and representations prohibited; cent of the medical benefits above $5,000 due to an employee for one
penalty; statute of limitations.-A person may not, in any matter within injury shall be paid by the pool. The agreement may also provide that
the jurisdiction of the Division of Safety of the Department of Labor and each employer member will be responsible for up to the first $500 of med-
Employment Security, knowingly and willfully falsify or conceal a mate- ical benefits due each of its employees for each injury. The claim shall be
rial fact, make any false, fictitious, or fraudulent statement or representa- paid by the pool, regardless of its size, which shall be reimbursed by the
tion, or make or use any false document, knowing the same to contain any employer for any amounts required to be paid by the employer under the
false, fictitious, or fraudulent statement or entry. A person who violates agreement.
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(2) The department division shall adopt rules: (c) Submit annually an audited fiscal year-end financial statement by
an independent certified public accountant within 6 months after the end

(a) Requiring monetary reserves to be maintained by such self- of the fiscal year to the department diviaiea; and
insurers to insure their financial solvency; and

(d) Have a governing body which is comprised entirely of local elected
(b) Governing their organization and operation to assure compliance officials.

with such requirements.
(2) A local government pool that meets the requirements of this sec-

(3) The department division shall promulgate rules implementing the tion is not subject to the provisions of s. 624.4621 440.57 and is not
reserve requirements in accordance with accepted actuarial techniques. required to file any report with the department division pursuant to s.

(4) A fi tblished ud this ctio ecept for self 440.38(2)(b) which is uniquely required of group self-insurer funds quali-
(4) Any self-insurer established under this section, except for self- f ud s 62446 44Q I ay of t requirements of this section

insurers which are state or local governmental entities, shall be required are not met the local government pool is subject to the requirements of
to carry reinsurance in accordance with rules promulgated by the depart- 624 4621 m 0o g7
ment division.

Section 80. Section 440.571, Florida Statutes, is renumbered as sec-
(5) No dividend or premium refund of any self-insurer established tion 624.46225 Florida Statutes and is amended to read:

under this section, otherwise earned, shall be made contingent upon con-
tinued membership in the fund, renewal of any policy, or the payment of 624.46225 11440.571 Self-insured public utilities.-A self-insured public
renewal premiums for membership in the fund or on any policy issued by utility, as authorized by s. 440.38(1)(c)*b4, may assume by contract the
such self-insurer. Prior to making any dividend or premium refund, the liabilities under this chapter of contractors and subcontractors, or each
group self-insurer shall submit to the department division the following of them, employed by or on behalf of such public utility when performing
information: work on or adjacent to property owned or used by the public utility.

(a) An audited certified financial statement. Section 81. Section 624.463, Florida Statutes, is amended to read:

(b) An annual report of financial condition. 624.463 Conversion of cemmfe self-insurance fund.-

(c) A loss reserve review by a qualified actuary. (1) A cmmeercl self-insurance fund may become a domestic mutual
insurer under a plan and procedure which are approved by the depart-

The required information listed in paragraphs (a)-(c) shall be submitted ment.
annually, no later than 7 months after the end of the group self-insurer's
fund year. No request for such dividend or premium refund may be made (2) The department may not approve any plan or procedure unless:
prior to the filing of the required information. The request for such divi-
dend or premium refund shall include a resolution of the board of trust- (a) It is equitable to the eemmeorial self-insurance fund members;
ees of the group self-insurer requesting approval of a specific amount to and
be distributed. Any dividend, premium refund, or premium discount or (b) The requirements imposed as to the formation of domestic
credit shall in no manner discriminate on the basis of continued coverage mutual insurers are satisfied.
or continued membership in the group self-insurer. The department divi
sion shall review such request and shall issue a decision within 60 days of Section 82. Section 624.473, Florida Statutes, is amended to read:
the filing. Failure to issue a decision within 60 days shall constitute an 624.473 Dividends-A self-insuranca fund shall obtain
approval of such request. Any dividend or premium refund approved by department prior to paying any dividend or refund to
the department d4iieon for distribution which cannot be paid to thee approved until 12
applicable member or policyholder or former member or policyholder of ts members No such dvdend or refund may be approved untl 12appli l memser o lcythole former member or policyholder cno months after the last day of the fiscal year for which the dividend or
the group self-insurer because the former member or policyholder cannot y department may require in
be reasonably located shall become the property of the group self-insurer refund an ce with sound actuarial principles.

accordance with sound actuarial principles.
(6) The department divisien may impose civil penalties not to exceed Section 83. Subsection (1) of section 624.474, Florida Statutes, is

$100 per occurrence for violations of the provisions of this chapter or amended to read:
rules adopted pursuant hereto.

624.474 Assessments.-
(7) Premiums, contributions, and assessments received by a group

self-insurer's fund are subject to ss. 624.509(1) and (2) and 624.5092, (1) The trustees of a self-insurance fund operating as a trust, or the
except that the tax rate shall be 1.6 percent of the gross amount of such corporate directors of a self-insurance fund operating as a corporation,
premiums, contributions, and assessments. may assess from time to time members of a eemmefeia self-insurance

fund liable therefor under the terms of their policies and pursuant to this
(8) This section does not apply to any program, intergovernmental section, or the department may assess the members in the event of liqui-

agreement, cooperative effort, consortium, or agency through which two dation of the fund
or more governmental entities, without pooling their liabilities, adminis-
ter the payment of workers' compensation to their respective employees. Section 84. Section 624.4741, Florida Statutes, is created to read:

(9) A group self-insurance fund shall participate in the Florida 624.4741 Venue in assessment actions.-In any action brought by a
Group Self-Insurer's Guaranty Fund Association. group self-insurance fund or a commercial self-insurance fund to collect

assessments levied pursuant to this chapter, venue shall lie where the
(10) By July 1,1999, all group self-insurance funds organized pursu- fund maintains its principal place of business, or, if the department or

ant to this subsection shall be in full compliance with ss. 624.464, the Florida Group Self-Insurance Guaranty Fund Association is a party
624.466, 624.468, and 624.469. to such action, in the circuit court of Leon County.

Section 79. Section 440.575, Florida Statutes, is renumbered as sec- Section 85. Subsections (1) and (3) of section 624.476, Florida Stat-
tion 624.4622, Florida Statutes, and amended to read: utes, are amended to read:

624.4622 4410.76 Local government self-insurance funds eels.- 624.476 Impaired mmerial self-insurance funds.-

(1) Any two or more local governmental entities may enter into inter- (1) If the assets of a em l self-insurance fund are at any time
local agreements for the purpose of securing the payment of benefits insufficient to comply with the requirements of law or to discharge its lia-
under this chapter 440, provided the local government pool that is cre- bilities, other than any liability on account of funds contributed by the
ated must: trustees or others, and to meet the required conditions of financial sound-

(a) Have annual normal premiums in excess of $5 million; ness, or if a judgment against the fund has remained unsatisfied for 30
days, its trustees shall forthwith make up the deficiency or levy an assess-

(b) Maintain a continuing program of excess insurance coverage and ment upon the members for the amount needed to make up the defi-
reserve evaluation to protect the financial stability of the fund in an ciency, but subject to the limitation set forth in the trust agreement or
amount and manner determined by a qualified and independent actuary; the policy.



126 JOURNAL OF THE SENATE November 4, 1993

(3) Subject to the provisions of this section, any rehabilitation, liqui- 624.487 4460.50 Enforcement of specified insurance provisions;
dation, conservation, or dissolution of a comeroiAl self-insurance fund adoption of rules.-The department of Labor and Employment Sccurity
shall be conducted under the supervision of the department, which shall may enforce, with respect to group self-insurance funds established or
have all power with respect thereto granted to it under part I of chapter operated pursuant to s. 624.4621 4410.57, the prov-iions of o. 624.316, o.
631 governing the rehabilitation, liquidation, conservation, or dissolution 624.4l2, S. 625.091, or . 625.305 an they relate to workcrs' compcnoation
of insurers. imarefr, and may adopt rules to implement the enforcement authority

granted by this section.
Section 86. Subsection (1) of section 624.480, Florida Statutes, is

amended to read: Section 92. Section 624.488, Florida Statutes, is amended to read:

624.480 Filing, approval, and disapproval of forms.- 624.488 Applicability of related laws.-In addition to other provisions
of the code cited in ss. 624.460-624.488:

(1) No basic insurance policy or application form where written appli-
cation is required and is to be a part of the policy or contract or printed (1) Sections 624.155, 624.308, 624.414, 624.415, and 624.416(4); ss.
rider or endorsement form shall be issued by a eemmrcial self-insurance 624.418-624.4211, except s. 624.418(2)(f); and s. 624.501;
fund unless the form has been filed with and approved by the depart- (2) Part II of chapter 625;
ment.

(3) Applicable sections of part VI of chapter 626; s. 626.9541(1)(a),
Section 87. Subsections (1), (8), (9), and (10) of section 624.482, Flor- (b), (c), (d), (e), (f), (h), (i), (j), (k), (1), (i), (n), (o), (q), (u), (w), and (x);

ida Statutes, are amended ,to read: and ss. 626.9561-626.9641;

624.482 Making and use of rates.- (4) Sections 627.291, 627.413, 627.4132, 627.416, 627.418, 627.420,
(1) With respect to all classes of insurance which a eemeeial self- 627.421, 627.425, 627.426, 6 27.4265, 627.427, 627.428, 627.702, and

insurance fund shall underwrite, the rates shall not be excessive, inade- 627.706; part XI of chapter 627; ss. 627.912, 627.913' and 627918; and
quate, or unfairly discriminatory. In determining what rates, including (5) Section 628.361(2),
credits and surcharges, are excessive, inadequate, or unfairly discrimina-
tory, the department shall apply the same standards applicable to other shall apply to commercial self-insurance funds. No section of the code not
insurers regulated by the department. expressly and specifically cited in ss. 624.460-624.488 shall apply to om-

mereial self-insurance funds.
(8) A mmeil self-insurance fund shall be required to file its

rates, including credits and surcharge schedules, with the department for Section 93. Section 624.522, Florida Statutes, is created to read:
approval pursuant to the standards of this section and the procedures of 624.522 Insurance Commissioner's prosecutorial account.-There is
s. 624.480(2). created in the Insurance Commissioner's Regulatory Trust Fund, the

(9) Any e _m l self-insurance fund may subscribe to, or be a Insurance Commissioner's prosecutorial account to which shall be cred-
member of, a rating organization as prescribed in s. 627.231. A rating ited $120,000 annually from the Workers' Compensation Administration
organization shall not discriminate against a self-insurance Trust Fund pursuant to s. 440.50(1). Such funds shall be expended only
fund as to conditions of subscription or membership. to carry out the provisions of s. 27.34 as they relate to the prosecution of

workers' compensation insurance related crimes. If at the end of any
(10) Any commercial self-insurance fund which writes workers' corn- fiscal year a balance of such funds remains in the Insurance Commission-

pensation insurance and employer's liability insurance is subject to, and er's prosecutorial account, such balance shall be retained within the
shall make all rate filings for workers' compensation insurance and account and may be appropriated for any purpose specified in s. 27.34.
employer's liability insurance in accordance with, ss. 627.091, 627.101, The Insurance Commissioner shall submit a report accounting for the
627.111, 627.141, 627.151, 627.171, 627.191, and 627.211. expenditure of such payments to the Governor and Legislative Appropri-

ations Committees at the close of each fiscal year.
Section 88. Section 440.58, Florida Statutes, is renumbered as section

624.483, Florida Statutes, and amended to read: Section 94. Subsection (9) of section 627.041, Florida Statutes, is
amended to read:

624.483 440.58 Self-insurer members; payment of delinquent premi-
ums and assessments.-Upon petition of the trustees of the following 627.041 Definitions.-As used in this part:
self-insurers groups: Printing Industry Associates, Allied Gasoline Retail- (9) "nsurer," for purposes of ss. 627.091, 627.096, 627.101, 627.111,
ers Association, Florida Plumbing and Mechanical Contractors, Florida 627.141, 627.171, 627.191, 627.211, and 627.291, includes a commercial
State Retailers Association, Automotive Industries of Florida, Florida self-insurance fund as defined in s. 624.4621 624A.63.
Nurserymen and Growers Association, Florida Pest Control Association,
Florida Wholesalers Association, Florida Electrical Contractors, Florida Section 95. Section 627.0915, Florida Statutes, is amended to read:
Home Builders, Florida Restaurant Association, and Florida Nursing 627.0915 Rate filings; workers' compensation, and drug-free work-
Home Association, who entered into agreements with Robert F. Coleman
of Florida, Inc., as servicing agent, or any other self-insurers groups simi- place, and safe employers.-The Department of Insurance shall approvea rating plan for workers' compensation insurance that gives specificlarly situated, the department divisio shall enter its order requiring the identifiable consider inthe setting of rates to employers that imple-
employer members and former members of said groups liable therefor to ment a drug-free workplace program pursuant to rules adopted by the
pay all delinquent premiums and all necessary assessments, such pay- Division of Workers' Compensation of the Department of Labor and
ments to be paid to the department divin and by it disbursed to said Employment Security and implement a safety program approved by the
trustees to be used for the payment of workers' compensation claims and Division of Safety pursuant to rules adopted by the Division of Safety
related compensation expenses. of the Department of Labor and Employment Security. The plan must

Section 89. Section 624.484, Florida Statutes, is amended to read: take effect January 1, 1994 982, must be actuarially sound, and must
state the savings anticipated to result from such drug testing and safety

624.484 Registration of agent.-A .ommereial self-insurance fund programs program.
shall register with and designate the Insurance Commissioner as its agent Section 96. Section 627.0916 Florida Statutes is created to read:
solely for the purpose of receiving service of legal documents or process.

Section 90. Section 624.486, Florida Statutes, is amended to read: 627.0916 Agricultural horse farms.-Notwithstanding any other pro-
vision of this chapter to the contrary, any rates, rating schedules, or

624.486 Examination.-CommprcilA Self-insurance funds licensed rating manuals for workers' compensation and employers' liability insur-
under ss. 624.460-624.488 shall be subject to periodic examination by the ance filed with the Department of Insurance shall provide for the rates
department in the same manner and subject to the same terms and con- of an agricultural horse farm engaged in breeding and or training to be
ditions applicable to insurers under part II of this chapter. separated into the following three rate classifications and shall be propor-

tioned according to payroll: breeding activity involving stallions; breeding
Section 91. Section 440.5705, Florida Statutes, is renumbered as sec- activity not involving stallions including but not limited to boarding and

tion 624.487, Florida Statutes, and amended to read: foaling; and training.



November 4, 1993 JOURNAL OF THE SENATE 127

Section 97. Section 627.092, Florida Statutes, is amended to read: all terms shall be for 4 years. No board member shall be an insurance car-
rier which provides services to the association or which has an affiliate

627.092 Workers' Compensation Administrator.-There is created which provides services to the association, or a group self-insurers' fund,
within the Division of Insurer Services Inouranc Company Regulation of individual self-insurer, commercial self-insurance fund, or assessable
the Department of Insurance the position of Workers' Compensation mutual insurer, which provides services to the association or which has an
Administrator to monitor carrier practices in the field of workers' cornm- affiliate which provides services to the association or which is serviced by
pensation. a service company or third-party administrator which provides services

Section 98. Subsection (5) is added to section 627.101, Florida Stat- to the association or which has an affiliate which provides services to the
~~~~~~~~~~~~~Futes, to read: S association. The minutes, audits, and procedures of the board of gover-

nors shall be subject to chapter 119.
627.101 When filing becomes effective; workers' compensation and underwriting association shall be gov-

employer's liability insurances' (c) The operation of the joint underwriting association shall be gov-employer's liability insurances.-- erned by a plan of operation which shall be prepared at the direction of
(5) Any filing by an insurer or rating organization which increases the board of governors. Such plan may be changed at any time by the

any manual rate for workers' compensation coverage shall become effec- board of governors or upon request of the department. Such plan and all
tive not less than 30 days after issuance of the final order by the depart- changes thereto are subject to the approval of the department. The plan
ment. of operation shall:

Section 99. Section 627.212, Florida Statutes, is created to read: 1. Authorize the board to engage in the activities necessary to imple-
ment the provisions of this subsection, including, but not limited to, the

627.212 Workplace safety program surcharge.-The department shall power to borrow money.
approve a rating plan for workers' compensation coverage insurance that
provides for carriers voluntarily imposing up to a 10-percent surcharge on 2. Develop criteria for eligibility for coverage by the association,
the premium of a policyholder or fund member if that policyholder or including, but not limited to, documented rejection by at least two insur-
fund member has been identified by the Division of Safety within the ers prior to initial coverage by the association, to reasonably assure that
Department of Labor and Employment Security as being required to insureds covered under the association are unable to acquire coverage in
have implemented a safety program and he has failed to either establish the voluntary market. Any insured may voluntarily elect to accept cover-
or maintain, either in whole or in part, a safety program. The division age from an insurer for a premium equal to or greater than the associa-
shall adopt rules prescribing the criteria for the employee safety pro- tion premium, provided the insurer writing the coverage adheres to the
grams. provisions of s. 627.171. Any insurer may voluntarily elect to offer cover-

age to any plan insured for a premium less than the plan premium.
Section 100. Subsection (4) of section 627.311, Florida Statutes, is

amended, and subsection (5) is added to said section, to read: 3. Require notice from the agent to the insured at the time of the
application for coverage that the application is for coverage with the asso-

627.311 Joint underwriters and joint reinsurers.- ciation and that coverage may be available through an insurer through

(Substantial rewording of subsection. See s. 627.311(4), F.S., for pres- another agent for less cost

ent text.) 4. Establish programs to encourage insurers to provide coverage to

(4)(a) For purposes of this subsection, "insurer" means a group self- applicants to the association and to existing insureds of the association
insurers' fund authorized by s. 624.4621, a commercial self-insurance including, but not limited to, the following:
fund authorized by s. 624.462, an assessable mutual insurer authorized by a. Establish procedures for an insurer to notify the association of its
s. 628.6011, and an insurer licensed to write workers' compensation and desire to provide coverage to applicants to the association or existing
employer's liability insurance in this state. insureds of the association and a description of the types of risks in which

(b) The department shall establish a joint underwriting association the insurer is interested. The description of the desired risks shall be on
which shall operate as a nonprofit entity. The purpose of the association a form developed by the association.
shall be to provide workers' compensation and employer's liability insur- b. Develop forms and procedures designed to provide an insurer with
ance to applicants who are required by law to maintain workers' compen- the information necessary for an insurer to determine whether it desires
sation and employer's liability insurance and who are in good faith enti- to write particular applicants to the association or insureds of the associa-
tled to but who are unable to purchase such insurance through the tion.
voluntary market. The association shall issue policies beginning January
1, 1994. The association shall have actuarially sound rates that contem- c. Develop procedures for notice to the association and the applicant
plate a zero underwriting profit and a positive contingency factor to to the association or insured of the association that an insurer will insure
assure that the plan is self-supporting. The association shall operate sub- the applicant or insured of the association, the cost for the coverage
ject to the supervision of a thirteen-member board of governors to be offered, and for the selection of an insuring entity by the applicant or
named by the Insurance Commissioner, the President of the Senate, and insured of the association.
the Speaker of the House of Representatives, the members of which shall
serve at the will of the commissioner for terms of 4 years, except for the 5. Provide for policy and claims services to the insureds of the associ-
initial terms set forth in this paragraph. The board shall consist of three ation of the nature and quality provided for insureds in the voluntary
insurers licensed and writing workers' compensation and employer's lia- market.
bility insurance in this state, who shall serve initial terms of 2 years; three 6. Provide for the review of applications for coverage with the associa-
group self-insurers who shall serve initial terms of 3 years, one of which tion for reasonableness and accuracy utilizing, when available, historic
may be a commercial self-insurance fund or an assessable mutual insurer information regarding the insured.
writing workers' compensation and employer's liability insurance in this
state; three individual self-insurers who shall serve initial terms of 2 7. Provide for audit procedures for auditing insureds of the associa-
years; one employer representative who shall serve an initial term of 3 tion based on reasonable business judgment that are designed to maxi-
years; one agent representative who shall serve an initial term of 2 years; mize the likelihood of the collection of the appropriate premiums by the
the consumer advocate appointed pursuant to s. 627.0613; and the cornm- association.
missioner, or an employee of the department designated by the commis-
sioner, who shall serve a term of 4 years. The Insurance Commissioner, 8. Authorize the association to terminate the coverage of and refuse
the President of the Senate, and the Speaker of the House of Representa- future coverage for any insured that submits a fraudulent application to
tives shall each appoint one board member representing insurers, group the association or provides fraudulent or grossly erroneous records to the
self-insurers, and individual self-insurers, as provided for in this section. association or any service provider of the association in conjunction with
The President of the Senate shall appoint the agent representative and the activities of the association.
the Speaker of the House of Representatives shall appoint the employer 9. Establish service standards for agents submitting business to the
representative. The Insurance Commissioner, the President of the association
Senate. and the Speaker of the House of Representatives are each
required to appoint at least one member of a minority group, as defined 10. Establish criteria and procedures to prohibit any agent who does
in s. 288.703(3), as a board member. After such initial terms are served, not adhere to the established services standards from placing business
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with the association or receiving directly or indirectly any commissions dence that the projected deficit is in error by more than 1 percent of
for business placed with the association. aggregate statewide workers' compensation premiums for the prior year.

If the department fails to object to the certification within 45 days after11. Provide for the establishment of reasonable safety programs for receipt of the certification, the certification shall be deemed approved.
all insureds in the association.

12. Authorize the association to terminate the coverage of and refuse (g) Whenever a deficit exists, the association shall, within 90 days,12. uthriz th asocitio totermnat th coerae o an reuse provide the department with a program to eliminate the deficit within afuture coverage to any insured who fails to pay premiums or assessments reasonable time. T he deficit may be funded through increased premiums
when due; who has failed to pay workers' compensation or employer's lia- " res naltie Th dfici may be funded through increasedi Premiumswhen due; who has failed to pay workers' compensation or employer's e a- charged to insureds of the association for following years or through
bility insurance premiums or assessments to an insurer, and such pay- assessments if the association utilizes assessable policies.
ments are unpaid at the time of application; or who refuses to substan-
tially comply with any safety programs recommended by the association. (h) Any premium or assessments collected by the association in

excess of the amount necessary to fund projected ultimate incurred losses13. Authorize the board of governors to provide the services required and expenses of the association and not paid to insureds of the associa-
by the association through staff employed by the association, through tion in conjunction with loss prevention or dividend programs shall be
reasonably compensated service providers who contract with the associa- retained by the association for future use.
tion to provide services as specified by the board of governors, or through retane by the ssociation or future use.
a combination of employees and service providers. (i) Policies for insured shall be issued by the association.

14. Provide for service standards for service providers, methods of () The association created under this subsection shall be liable only
determining adherence to those service standards, incentives and disin- for payment for losses arising under policies issued by the association
centives for service, and procedures for terminating contracts for service with dates of accidents occurring on or after January 1, 1994.
providers failing to adhere to service standards.

(k) Association losses are the sole and exclusive responsibility of the
15. Provide procedures for the selection of service providers and association and payment for such losses shall be funded through para-

standards for qualification as a service provider that reasonably assure graphs (d) and (e) of this subsection and shall not come, directly or indi-
that any service provider selected will continue to operate as an ongoing rectly, from insurers.
concern and is capable of providing the specified services in the manner
required, and actively writes workers' compensation insurance in this 5) Each joint underwriting association created under this section is
state. not a state agency, board, or commission.

16. Provide for reasonable accounting and data reporting practices. (a) Each joint underwriting association created under this section is
exempt from the tax on intangible personal property imposed in s.

17. Provide for annual review of costs associated with the administra- 199.032 and the corporate income tax imposed in chapter 220.
tion and servicing of the policies issued by the association to determine
alternatives by which costs can be reduced.(b) Premiums written on behalf of or by any joint underwriting asso-

ciation created under this section are subject to premium taxes. Each
18. Authorize the acquisition of such excess insurance or reinsurance joint underwriting association may elect to pay premium taxes on the

as is consistent with the purposes of the association. premiums written on its behalf or may elect to have the member insurers
to whom the premiums are allocated pay the premium tax as if the19. Provide for an annual report to the department on a date speci- member insurer had written the policy. The joint underwriting associa-

fied by the department and containing such information as the depart- tion shall notify the member insurers and the Department of Revenue by
ment may reasonably require. January 15 of each year of its election for the same year.

(d) The association shall be funded through actuarially sound premi- (c) For purposes of this subsection, the term "premium" means the
ums charged to insureds of the association. The association may issue consideration for insurance by whatever name called, but does not
assessable policies with terms and conditions as prescribed by the associ- include any assessment or surcharge received by the joint underwriting
ation to: association as a result of apportioning losses or deficits of the association

1. Any experience-rated employer that has been insured by the asso- among member insurers.
ciation for 2 years or more and which has an experience modification that Section 101. Subsection (1) of section 627.4133, Florida Statutes, is
increases premiums; amended to read:

2. An employer that is not experience-rated that has been insured by 627.4133 Notice of cancellation, nonrenewal, or renewal premium.-
the association for 2 years and has one or more lost time losses or a total
of three losses during the prior 2 years; or (1) An insurer issuing a policy providing coverage for property, casu-

alty, except mortgage guaranty, surety, or marine insurance, other than
3. Any insured in the association with an annual premium in excess motor vehicle insurance subject to s. 627.728, shall give the named

of the premium that would be charged to an insured with 5 employees insured at least 45 days' advance written notice of nonrenewal or of the
earning weekly the statewide average weekly wage as determined by s. renewal premium. If the policy is not to be renewed, the written notice
440.12, multiplied by the average Florida manual rate. shall state the reason or reasons as to why the policy is not to be renewed.

The provisions of this section requiring 45 days' advance written noticeThe association may issue assessable policies with differing terms and of the renewal premium do not apply to wrkro' cmpnatin and
conditions to different groups within the association when a reasonable employers liability insurance . An insurer must furnish written notice of
basis exists for the differentiation. The association may offer rating, divi- the renewal premium to an insured covered by a policy of wrker&o eeom-
dend plans, and other plans to encourage loss prevention programs. peaoation and employer's liability insurance not later than the expiration

(e) The association may initiate a rate change at any time it deter- date of the policy to be renewed. This requirement applies only if the
mines the rates for the association are excessive, inadequate, or unfairly insured has furnished all of the necessary information so as to enable the
discriminatory. No later than each December 1, the department shall insurer to develop the renewal premium prior to the expiration date of
approve actuarially sound rates for use by the association to assure that the policy to be renewed.
the association is self-funding. Section 102. Part XXII of chapter 627, Florida Statutes, consisting of

(f) No later than June 1 of each year, the association shall obtain an sections 627.990, 627.991, and 627.992, Florida Statutes, is created to
independent actuarial certification of the results of the operations of the read:
association for prior years, and shall furnish a copy of the certification to PART XXII
the department. If projected ultimate incurred losses and expenses and WORKERS' COMPENSATION INSURANCE PURCHASING
dividends for prior years, subsequent to the effective date of the associa- ALLIANCE
tion as set forth herein, exceed collected premiums, accrued net invest-
ment income, and prior assessments, for prior years, the certification is 627.990 Workers' Compensation Insurance Purchasing Alliance.-
subject to review and approval by the department. The certification shall The Workers' Compensation Insurance Purchasing Alliance is created
be approved unless the department finds by clear and convincing evi- within the Department of Insurance to act as a broker between small
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employers, as defined in s. 627.6699, and insurance underwriters who spe- be liberally construed to achieve that purpose. The association shall per-
cialize in workers' compensation. The alliance shall be operated as a form its functions under a plan of operation established by the board of

state-chartered non-profit organization pursuant to chapter 617.directors and approved by the department.

627.991 Powers, duties, and responsibilities.-The alliance has the 631.915 Definitions-As used in this part:

following powers, duties, and responsibilities: (1) "Delinquent Fund" refers to a self-insurer's fund against which an

(1) Establish the conditions of alliance membership. order of rehabilitation or liquidation has been entered by a court of com-
petent jurisdiction, with the department appointed as receiver, even if

(2) Provide to alliance members clear, uniform information on each such order has not become final by the exhaustion of appellate review.

workers' compensation policy offered by workers' compensation under- "Association" refers to the Florida Group Self-Insurer's Guaranty
writers. ~~~~~~~~~~~~~~~(2) "Association" refers to the Florida Group Self-Insurer's Guaranty

Fund Association.
(3) Request proposals for standard workers' compensation policies~~~~~~~~~~~~~~~~~~(3) Reus rpsl o tnadwres opnainplce"Self-insurance fund" means a group self-insurance fund author-

from workers' compensation underwriters. Such requests for proposals (3) "Self-insurance fund" means a group self-insurance fund author-
may be in a format specified by the alliance and may request any infor- ized pursuant to s. 624.4621 or a commercial self-insurance fund writing
mation necessary to provide alliance members with valid comparisons of workers compensation insurance pursuant to s. 624.462, or an assessable
the costs of policies available. mutual insurer authorized under s. 628.6011.the costs of policies available.

.. (4) "Department" means the Department of Insurance.
(4) Develop a marketing plan to publicize the alliance to potential (4) "Department" means the Department of Insurance.

members and develop a plan to inform the public about the alliance and (5) "Commissioner" means the Commissioner of the Department of
its services. Insurance.

(5) Establish administrative and accounting procedures for the opera- (6) "Covered claim" means an unpaid claim, including one of
tion of the alliance and member services and prepare an alliance budget unearned premiums, which arises out of, and is within the coverage, and

which shall be funded from annual appropriations from the Workers' not in excess of, the applicable limits of an insurance policy to which this

Compensation Administrative Trust Fund pursuant to chapter 216. part applies, issued by a self-insurer's fund, and the claimant or insured
is a resident of this state at the time of the injury. "Covered claim" shall

627.992 Alliance board.-The board of the alliance shall be composed not include any claims resulting from dates of accident or losses incurred
of seven members who must be representative of alliance members and by a member self-insurance fund prior to the effective date of this act, or
workers' compensation insurance underwriters. Board members shall be any amount due any reinsurer, insurer, insurance pool, or underwriting
appointed by January 1, 1994, by the Insurance Commissioner, the Presi- association, as subrogation recoveries or otherwise. Member self-insurer's
dent of the Senate, and the Speaker of the House of Representatives, as funds shall have no right of subrogation against the insured of any insol-
follows: vent self-insurance fund.

(1) Two representatives of small employers, including a member of 631.92 Creation of association and fund.-There is created a non-
the construction industry and one member of the workers' compensation profit corporation to be known as the "Florida Group Self-Insurer's Guar-
insurance industry who is an individual self-insured, appointed by the anty Fund Association Incorporated." All self-insurance funds shall be
Insurance Commissioner. members of the association as a condition of their authority to provide

workers' compensation coverage to their fund members. Further as a con-
(2) One representative of small employers and one member of the dition of such authority, a self-insurance fund shall be deemed to agree

workers' compensation insurance industry representing a group self- to reimburse the association for all funds advanced to the self-insurance
insurance fund or an assessable mutual insurance company offering fund and all claim payments the association makes on the insured's
workers' compensation policies, appointed by the President of the behalf if such self-insurance fund, having been placed in rehabilitation
Senate. receivership, is subsequently rehabilitated. As provided in this section,

(3) One representative of small employers and one member of the the association shall perform its functions under a plan of operation and
(3)wOrer' cmprensationve~~~~~~ ofuac . d r shall exercise its powers through a board of directors. The corporation

workers' compensation insurance industry representing a commercalg
AA . n f * a' * . . al * ~~~~shall have all those powers granted or permitted not-for-profit corpora-

carrier offering workers' compensation policies, appointed by the Speaker sl provided in chapter 617, as well as such other powers granted in
of the House of Representatives. ~~~tions, as provided in chapter 617, as well as such other powers granted in
~of the House of Representatives. ;gthis section. Upon the adoption of a plan of operation for the association,

(4) Each appointment is for a 2-year term. there shall be created a Florida Group Self-Insurer's Fund to be managed
by the assocation.

Section 103. Part V of chapter 631, Florida Statutes, consisting of sec-
,. ^^ 'n03^^ ^ ^ ^?^?^^^^^^^^ ^TST S ~ ~~631.925 Organizational meeting.--The department shall give at least

tions 631.90, 631.905, 631.91, 631.915, 631.92, 631.925, 631.93, 631.935, 631.925 Organizational meeting.-The department shall give at least
^ ^ ^^^^^q~~~~~fil^.fG^Tge 6~~~3106 3 761 7 3 8 3 days notice to all self-insurance funds of the time and place of the

631.94, 631.945, 631.95, 631.955, 631.96, 631.965, 631.97, 631.975 631.98 30 days notice to all self-insurance funds of the time and place of the
631.985, 631.99, and 631.995, Florida Statutes, is created to read: Organizational meeting, which time and place shall be as determined by
631.985, 631.99, and 631.995, Florida Statutes, is created to read:^ eatetbtntltrta aur ,94 tteognztoathe department but not later than January 1, 1994. At the organizational

PART V meeting, each self-insurance fund shall be entitled to one vote, in person
FLORIDA GROUP SELF-INSURER'S or by proxy. The self-insurance fund shall elect their five initial board
GUARANTY FUND ASSOCIATION members at the organizational meeting. If the self-insurance funds fail to

elect their five board members at the organizational meeting, the com-
631.90 Title.-This part may be cited as the "Florida Group Self- missioner shall appoint persons to the unfilled positions for a term of one

Insurer's Guaranty Fund Association Act." year, after which term the positions shall be filled by persons elected by
the self-insurance funds.

631.905 Purposes.-The purposes of this part are to:
631.93 Board of directors.-

(1) Provide a mechanism for the payment of covered claims under 6 
chapter 440, to avoid excessive delay in payment and to avoid financial (1) The board of directors of the association shall be comprised of

loss to claimants because of the insolvency of a fund. nine persons, four of which shall be appointed by the commissioner, and
five of which shall be elected by the self-insurance funds. The commis-

(2) Assist in the detection and prevention of fund insolvencies. sioner may remove any board member for cause. Board members shall

(3) Create a not-for-profit corporation to administer and supervise serve for a term of 4 years, provided, the terms of the initial board mem-
(3) Create a not-for-profit corporation to administer and supervise g y stgedbyhecmiior.Npron ayeveoebers may be staggered by the commissioner. No person may serve more

the operation of ~ such associ~ati~onthan one consecutive term. A vacancy on the board shall be filled for the

(4) Assess the cost of such protection among the funds. remaining period of the term.

(5) Provide for the prompt payment by the association of workers' (2) Members of the board may be reimbursed from the assets of the
compensation claims incurred by delinquent funds. ^ irc ,btm besothbadcompensation claims incurred by delinquentrl funds. teascassociation for actual and reasonable out-of-pocket expenses incurred by

them as members of the board of directors, but members of the board
631.91 Construction.-The statutes controlling the association shall shall not otherwise be compensated by the association for their services.
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The department may promulgate rules specifying reasonable and allow- upon the members of that self-insurance fund in amount sufficient to pay
able expenses, which rule shall be binding upon the association. the assessment to the association.

631.935 Powers and duties of the association.- (3) The association may bring suit in the circuit courts of this state
to collect any assessment that has not been deferred by the department.

(1) The association shall be obligated to the extent of the full amount
of the covered claims existing: (4) Failure for any reasons by any self-insurance fund to pay an

assessment when due, which assessment has not been deferred by the
(a) Prior to the adjudication of insolvency and arising within 30 days department, shall be grounds for the department to bring action to sus-

after the determination of insolvency; pend, revoke, or fine the self-insurance funds.

(b) Before the policy expiration date if less than 30 days after the (5) In the event that any self-insurance fund refuses or is unable to
determination; or pay its assessment, the association shall have standing and authority,

including bringing of civil lawsuit, to collect the assessment against that
* (c) Before the insured replaces the policy or causes its cancellation, if self-insurance fund directly from members of that self-insurance fund.

he does so within 30 days of the determination. All persons and entities that are members of that self-insurance fund at
the date of the assessment, or were members of that self-insurance fund

In no event shall the assocation be obligated to a policyholder or claimant at any time in the 3 years next preceding the notice of assessment, shall
in an amount in excess of the obligation of the insolvent self-insurer's be liable in this regard, and in the proportion that premiums paid by that
funds under the policy from which the claim arises. person or entity to that self-insurance fund bears to premiums paid to

that self-insurance fund by all its members in that same period.
(2) The association shall be deemed the insurer to the extent of its

obligation on the covered claims, and, to such extent, shall have all rights, (6) All persons and entities that are members of that self-insurance
duties, and obligations of the insolvent insurer as if the insurer had not fund at the date of the assessment, or were members of that self-
become insolvent. In no event shall the association be liable for any pen- isurance fund at any time in the 3 years next preceding the notice of
alties or .iterest. assessment, shall be liable to the self-insurance fund for the assessmentalties or interest.

imposed on that self-insurance fund, and in that proportion that premi-
(3) The association may: ums paid by that person or entity to that self-insurance fund bears to

premiums paid to that self-insurer's fund by all its members in that same
(a) Employ or retain such persons as are necessary to handle claims period.

and perform other duties of the association. (7) The association shall assess the persons or entities who were

(b) Borrow funds necessary to effect the purposes of this part in members of the delinquent fund, for the assessment that would have
accord with the plan of operation. been levied against the delinquent fund for its share of the assessment as

if the assessment had not been caused by it, and each such person or
(c) Sue or be sued, provided that service of process shall be made entity shall be liable in the proportion that premiums paid by that person

upon the person registered with the department as agent for the receipt or entity to that self-insurance fund bears to premiums paid to that self-
of service of process. insurance fund by all its members in that same period. That association

may bring suit in the courts of this state to collect such assessments.
(d) Negotiate and become a party to such contracts as are necessary (8) Assessments shall be included as an appropriate factor in theto car.y out the purpose of this part. (8) Assessments shall be included as an appropriate factor in theto carry out the purpose of this part. making of rates.

(4) No state funds of any kind shall be allocated or paid to said asso- (9) If provided for in the plan of operation, assessments may be made
ciation. in advance of actual need therefore, to the extent the board can predict

the need therefore with reasonable accuracy, and may be made for(5) Any necessary and proper expenses incurred by a self-insurer's the need therefore with reasonable accuracy, andmay be made for
(5) Any necessary and proper expenses incurred by a self-insurer's administrative expense of maintaining a ready condition and associationfund in the investigation, adjustment, compromise, settlement, denial, or staff and facilities, even though no claims on the association are on hand

handling of claims assigned to it shall, upon proper verification under the or foreseen at the time of the assessment.
rules of the association, entitle the self-insurance fund to reimbursement.
Any self-insurance fund whose employee serves on the staff of the associ- 631.945 Plan of operation.-The board of directors shall prepare and
ation may set off from its assessment any necessary and proper expenses submit to the department a proposed plan of operation and any amend-
incurred by the self-insurance fund resulting from said service of its ments thereto necessary or suitable to assure the fair, reasonable, and
employee. A self-insurance fund which ceases to engage in business shall equitable administration of the association. The proposed plan of opera-
have no right to a refund of any assessment previously remitted. tion and any amendments thereto shall become effective upon approval

in writing from the department. If the association fails to submit a plan
631.94 Assessments.- of operation within 90 days of the appointment of the board, the depart-

ment shall implement an interim plan of operation effective until the
(1) For the purpose of providing the funds necessary to carry out the board submits a plan of operation acceptable to the department. The

obligations, duties, and powers of the association, the board of directors plan of operation shall be subject to review at periods required by the
shall assess all self-insurance funds in accordance with the plan of opera- department. All self-insurer's funds shall comply with he approved plan
tion. Assessments shall be due not less than 30 days after written notice of operation. The plan of operation shall, in addition to the requirements
to the self-insurance fund. In no event shall such assessment in any one enumerated elsewhere in this part:
year exceed 2 percent of a a self-insurance funds' net direct written pre- (1) Establish procedures for handling the assets of the association.
mium in the calendar year immediately the preceding. The board of
directors may impose more than one assessment in any one year, subject (2) Establish regular places and times for meeting of the board of
to the aggregate annual dollar limit on the assessment. The plan of opera- directors.
tion shall provide for assessments in the proportion that each self- (3) Establish procedures for keeping records of all financial transac-
insurance fund's net direct written premiums bears to the total of said tions of the association, its agents, and the board of directors.
net direct written premiums received in this year. Assessment shall be
remitted to and administered by the board of directors in the manner (4) Establish procedures for levying and collecting assessments.
specified by the approved plan of operation. (5) Establish criteria and procedures under which funds may be

(2) The department may temporarily defer, in whole or in part, the advanced by the association to a delinquent fund in rehabilitation, to
assessment of a self-insurance fund if, in the opinion of the department, assist in its rehabilitation, and subject to repayment by said delinquent
payment of the assessment would endanger the ability of the self- fund
insurance fund to fulfill its contractual obligations, the trustees of the (6) Establish additional provisions necessary or proper for the execu-
fund determined to be endangered shall immediately levy an assessment tion of the power and duties of the association.
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631.95 Prevention of insolvencies.-To aid in the detection and pre- association and estimates of anticipated claims on the association which
vention of self-insurance fund insolvencies or impairments: shall preserve the rights of the association against the assets of the insol-

vent self-insurance fund.
(1) The board of directors may make reports and recommendations to

the department upon any matter germane to the solvency, liquidation, (4) Any release of the association and its insured must clearly state
rehabilitation, or conservation of any member self-insurance fund. Such whether or not any claim filed with the receiver in excess of the liability
reports and recommendations shall be confidential and exempt from the of the association under s. 631.57 is waived.
provisions of s. 119.07(1). 631.985 Stay of proceedings; reopening of default judgments.-All

(2) It shall be the duty of the board of directors to notify the depart- proceedings in which the insolvent self-insurance fund is a party or is
ment of any information indicating that a member self-insurance fund obligated to defend a party in any court or before any quasi-judicial body
may be insolvent or financially impaired. or administrative board in this state shall be stayed for 6 months, or such

additional period from the date the insolvency is adjudicated, by a court
(3) The board of directors may make recommendations to the depart- of competent jurisdiction to permit proper defense by the association of

ment for the detection and prevention of self-insurance fund insolvencies, all pending causes of action as to any covered claims; provided that such

631.955 Records of the association.-Except as otherwise provided stay may be extended for a period of time greater than 6 months upon
hrial631.955 Recordsa s of the association or ietsrpentative in proper application to a court of competent jurisdiction. The association,

herein, all records and meetings of the association or its representative m either on its own behalf or on behalf of such insured, may apply to have
connection with the carrying out of its powers and duties under this sec- any judgment, order, decision, verdict, or finding based on the default of
tion shall be subject to the provision of ss. 119.07(1) and 286.011. How- the insolvent self-insurance fund or its failure to defend an insured set
ever, negotiations held between the self-insurance fund and the associa-. aside by the same court or administrator that made such judgment,
tion are exempt from the provisions of s. 286.011 and related documents order decision verdict, or finding and shall be permitted to defend
which reveal identifiable payroll and loss and individual claim informa- against uch claim on the merits. If request is made by the association,
tion are confidential and exempt from the provisions of s. 119.07(1). gthe stay of proceedings may be shortened or waived.
These exemptions are subject to the Open Government Sunset Review
Act in accordance with s. 119.14. 631.99 Attorney's fees.-The provisions of s. 627.428 providing for an

attorney's fee shall not be applicable to any claim presented to the associ-
631.96 Immunity.-There shall be no liability on the part of, and no ation under the provisions of this part, except when the association

cause of action shall arise against, the association or its agents or employ- denies by affirmative action, other than delay, a covered claim or a por-
ees, or members of the board of directors, or the department, for any tion thereof.
action taken by them in the performance of their powers and duties
under this section, unless such action was in bad faith or undertaken with 631.995 Assumption of liability.-Notwithstanding the provisions of
malicious purpose or in a manner exhibiting wanton and willful disregard s. 631.935, the association shall assume the liability for the payment of
of human rights, safety, or property. the workers' compensation indemnity and medical benefits due to claim-

ants covered by the Certified Pulpwood Dealers Self-Insurers Fund. The
631.965 Prohibited advertisement of solicitation.-No person shall association shall assess the former members of the Certified Pulpwood

make, publish, disseminate, advertise, circulate, or place before the Dealers pursuant to the provisions of this part.
public, or cause, directly or indirectly, to be made, published, dissemi-
nated, circulated, or placed before the public, in any print, television, or Section 104. (1) On or before January 1, 1994, there is established
broadcast media, or in any circular, letter, pamphlet, or publication or within the Department of Labor and Employment Security, a legal coun-
any kind, a statement or announcement which uses the existence of the sel to represent the people of the state in any proceedings before the
Florida Group Self-Insurer's Guaranty Fund Association to induce an Department of Insurance relating to workers' compensation insurance,
employer to purchase membership in or insurance from a self-insurance funded from moneys appropriated from the Workers' Compensation
fund. Administration Trust Fund. The legal counsel shall be an attorney

admitted to practice in Florida and shall have experience in the practice
631.97 Department powers.-The department shall be empowered to of workers' compensation law. The legal counsel shall be authorized:

examine the books and records and to supervise the operations of, the
association. By March 1 of each year, the board of directors shall cause (a) To employ necessary support and actuarial personnel to carry out
a report to be filed with the department regarding the immediately pre- the official duties of the office.
ceding calendar year, detailing operations of the association over the
prior year, and providing such financial and other informations as the (b) To recommend to the Department of Insurance, by petition, the
department may by rule require. commencement of any proceedings or action, or to appear, in the name

of the state or its citizens, in any proceedings or action before the Depart-
631.975 Liability of members of an impaired self-insurance fund for ment of Insurance relating to workers' compensation insurance premiums

unpaid claims.-No provision of this part shall be construed to reduce or rates and urge therein the adoption of any positions which he deems
the liability of a member of an impaired self-insurer's fund for the to be in the public interest, whether consistent or inconsistent with posi-
member's liability pursuant to the provisions of s. 624.4621 or s. 624.476. tions previously adopted by the Department of Insurance, and to utilize

therein all forms of discovery available to attorneys in civil actions gener-
631.98 Effect of paid claims.- ally, subject to protective orders of the Department of Insurance which

(1) Any person recovering under this section shall be deemed to have shall be reviewable by summary procedure in the circuit courts of this
assigned his rights under the policy to the association to the extent of his state.
recovery from the association. Every insured or claimant seeking the pro- (c) To have access to and use of all files, records, and data of the
tection of this part shall cooperate with the association to the same extent Department of Insurance available to any other attorney representing
as such person would have been required to cooperate with the insolvent parties in a proceeding before the department.
self-insurance fund. The association shall have no cause of action against
the insured of the insolvent self-insurance fund for any sums it has paid (d) In any workers' compensation premium or rate proceeding in
out except such causes of action as the insolvent self-insurance fund which he has participated as a party, to seek review of any determination,
would have had if such sums had been paid by the insolvent self- finding, or order of the Department of Insurance, or of an hearing exam-
insurance fund. iner designated by the Department of Insurance, in the name of the state

or its citizens.
(2) The receiver, liquidator, or statutory successor of an insolvent

insurer shall be bound by settlements of covered claims by the associa- (e) To prepare and issue reports and recommendations to the Depart-
tion. The court having jurisdiction shall grant such claims priority equal ment of Insurance, the Governor, and the Legislature on any matter or
to that to which the claimant would have been entitled in the absence of subject within the jurisdiction of the department relating to workers'
this part against the assets of the insolvent insurer. The expenses of the compensation insurance premiums and rates, and to make such recom-
association or similar organization in handling claims shall be accorded mendations as he deems appropriate for legislation relative to workers'
the same priority as the liquidator's expenses. compensation insurance premiums and rates.

(3) The association shall periodically file with the receiver or liquida- (f) To appear before the state agencies, federal agencies, and state
tor of the insolvent insurer statements of the covered claims paid by the and federal courts in connection with matters under the jurisdiction of
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the Department of Insurance relating to workers' compensation insur- 2. Section 409.325, relating to public assistance fraud.
ance premium or rate proceedings, in the name of the state or its citizens.

3. Section 440.105 or s. 440.106, relating to workers' compensation.
(2) The Department of Insurance shall furnish the legal counsel with

copies of the initial pleadings in all workers' compensation insurance 4.3& Chapter 517, relating to securities transactions.
rating proceedings before the department and, if the legal counsel inter- .5
venes as a party in any proceeding, he shall be served with copies of all 5.4; Sectlon 550.235, s. 550.3551, or s. 550.3605, relating to dogracing
subsequent pleadings, exhibits, and prepared testimony, if sued. Upon and horseracming.
filing notice of intervention, the legal counsel shall serve all interested 6.&- Chapter 550, relating to jai alai frontons.
parties with copies of such notice and all of his subsequent pleadings and 
exhibits. 7.6 Chapter 552, relating to the manufacture, distribution, and use of

Section 105. Workers' Compensation Small Employer Self-Insurance explosives.-
Trust Fund.-The Workers' Compensation Small Employer Self- 8., Chapter 562, relating to beverage law enforcement.
Insurance Trust Fund is created within the Department of Insurance to
provide workers' compensation coverage at a competitive price to small 9.8, Chapter 687, relating to interest and usurious practices.
employers as defined in s. 627.6699, Florida Statutes.

10.98 Section 721.08, s. 721.09, or s. 721.13, relating to real estate
(1) Rates.-The Insurance Commissioner shall establish rates for time-share plans.

coverage offered by the fund which shall reflect actuarial projected loss
ratios and earnings on investments of surplus. 11.40 Chapter 782, relating to homicide.

(2) Coverage.- 12.44 Chapter 784, relating to assault and battery.

(a) The Workers' Compensation Small Employer Self-Insurance 13.4- Chapter 787, relating to kidnapping.
Fund shall offer a standard workers' compensation policy which provides . Cr
benefit levels established by chapter 440, Florida Statutes. 14-. Chapter 790, relating to weapons and firearms.

(b) The Workers' Compensation Small Employer Self-Insurance 1544 Section 796.01, s. 796.03, s. 796.04, s. 796.05, or s. 796.07, relat-
Fund shall also offer a 24-hour health insurance policy which would pro- mg to prostitution.
vide a single insurance policy for workers' compensation and health 16.4g Chapter 806, relating to arson.
insurance. The 24-hour policy shall provide a level of health insurance 
benefits which meet criteria established by the Department of Insurance 17.46 Chapter 812, relating to theft, robbery, and related crimes.
but which provides medical benefits for at least occupational injuries and
illnesses comparable to those required by chapter 440, Florida Statutes. 18.V4 Chapter 815, relating to computer-related crimes.
The 24-hour policy may utilize deductibles and coinsurance provisions 19& Chapter 817, relating to fraudulent practices, false pretenses,
that require the employee to pay a portion of the actual medical care f raud generally, and credilatg to fraudulent practices, false pretensess.
received by the employee, notwithstanding any other provisions of chap- aud eerally and credt card crmes
ter 440. The premium for the 24-hour health insurance policy shall be 20.49 Section 827.071, relating to commercial sexual exploitation of
paid entirely by the employer, except that portion of the premium which children
relates to dependent coverage.

21.30, Chapter 831, relating to forgery and counterfeiting.(3) Eligibility.-Eligibility to purchase workers' compensation cover-r a e
age from the Workers' Compensation Small Employer Self-Insurance 22.24 Chapter 832, relating to issuance of worthless checks and
fund shall be limited to employers who are small employers as defined in drafts.
s. 627.6699, Florida Statutes.

(4)6276699 Adm orini daStr ation es.- 23.223 Section 836.05, relating to extortion.
(4) Administration.-

24 23& Chapter 837, relating to perjury.(a) The Insurance Commissioner shall competitively bid a contract or
contracts to administer such a fund, provide managed care services, case 25 24, Chapter 838, relating to bribery and misuse of public office.
management, and claims management. The costs to administer such a
fund shall be paid for from annual appropriations from the Workers' 26.25 Chapter 843, relating to obstruction of justice.
Compensation Administrative Trust Fund. 27.26, Section 847.011, s. 847.012, s. 847.013, s. 847.06, or s. 847.07,

(b) The Insurance Commissioner shall develop a plan to market and relating to obscene literature and profanity.
administer such a fund by January 1 of each year. Such costs shall be 28 . Section 849.09 s. 49.14 s. 49.15 s. 849.23 or s. 849.25, relat-
paid from annual appropriations from the Workers' Compensation ing to28 Section 849.09, s. 849.14, s. 849.15, s. 849.23, or s. 849.25, relat-
Administrative Trust Fund. mg to am g.

(c) The Insurance Commissioner shall hire the necessary staff to 29.2& Chapter 893' relating to drug abuse prevention and control.
implement the provisions of this section from annual appropriations from 30.29, Section 914.22 or s. 914.23, relating to witnesses, victims, or
the Workers' Compensation Administrative Trust Fund. informants.

(5) Board of Trustees.-The Insurance Commissioner shall appoint a 31.380 Section 918.12 or s. 918.13, relating to tampering with jurors
board of trustees to oversee the administration of the Small Employers and evidence
Workers' Compensation Self-Insurance Trust Fund. The board of trust-
ees shall be composed of five people, including two representatives of the Section 107. Paragraph (a) of subsection (1) of section 895.02, Florida
workers' compensation insurance industry and one person representing a Statutes, is amended to read:
managed care arrangement.

895.02 Definitions.-As used in ss. 895.01-895.08, the term:
Section 106. Paragraph (a) of subsection (1) of section 772.102, Flor-

ida Statutes, is amended to read: (1) "Racketeering activity" means to commit, to attempt to commit,
to conspire to commit, or to solicit, coerce, or intimidate another person

772.102 Definitions.-As used in this chapter, the term: to commit:

(1) "Criminal activity" means to commit, to attempt to commit, to (a) Any crime which is chargeable by indictment or information
conspire to commit, or to solicit, coerce, or intimidate another person to under the following provisions of the Florida Statutes:
commit:

(a) Any crime which is char e by i t or 1. Section 210.18, relating to evasion of payment of cigarette taxes.(a) Any crime which is chargeable by indictment or information
under the following provisions: 2. Section 403.727(3)(b), relating to environmental control.

1. Section 210.18, relating to evasion of payment of cigarette taxes. 3. Section 409.325, relating to public assistance fraud.
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4. Section 409.920, relating to Medicaid provider fraud. (2) To the Department of Labor and Employment Security, 133 FTE
and $5,575,852 in salaries, benefits, expenses, and operating capital

5. Section 440.105 or s. 440.106, relating to workers' compensation. outlay.

6.4. Chapter 517, relating to sale of securities and investor protection. (3) To the Agency for Health Care Administration, 16 FTE positions
and $1,214,887 in salaries and benefits, expenses, and operating capital

7.6 Section 550.235, s. 550.3551, or s. 550.3605, relating to dogracing ay.
and horseracing.

(4) To the Department of Labor and Employment Security 18 FTE
and $975,000 to establish and operate a pilot program for legal assistance

9.& Chapter 552, relating to the manufacture, distribution, and use of to injured workers.
explosives. Section 110. Except as otherwise provided herein, this act shall take

10.9-7 Chapter 562, relating to beverage law enforcement. effect upon becoming a law.

11.0. Section 655.50, relating to reports of currency transactions, And the title is amended as follows:
when such violation is punishable as a felony. On page 1, line 1, through page 19, line 25 strike all of said lines and

insert: A bill to be entitled An act relating to workers' compensation;
amending s. 27.34, F.S.; authorizing the Insurance Commissioner to con-

13.2. Section 721.08, s. 721.09, or s. 721.13, relating to real estate tract with state attorneys to prosecute certain criminal violations and to
time-share plans. contribute funds to pay salaries and expenses of certain assistant state

attorneys for certain purposes; creating s. 287.044, F.S.; providing for
14.%. Chapter 782, relating to homicide. compliance with chapter 440, F.S.; providing definitions; amending s.

287.057, F.S.; requiring certain contracts to contain certain payment
security provisions; amending s. 440.015, F.S.; providing legislative

16.445-. Chapter 787, relating to kidnapping. intent; amending s. 440.02, F.S.; revising certain definitions; amending s.
440.05, F.S.; providing for election of exemption; providing for revocation

17.446. Chapter 790, relating to weapons and firearms. of an election; amending s. 440.055, F.S.; requiring notices of noncoverage
be posted at worksites; amending s. 440.075, F.S.; providing for effect of

18.47 Section 796.01, s. 796.03, s. 796.04, s. 796.05, or s. 796.07, relat- election of exemption; amending s. 440.09, F.S.; requiring an employer to
ing to prostitution. pay compensation or furnish certain benefits under certain circum-

19.44 Chapter 806, relating to arson. stances; providing criteria; revising coverage provisions related to injuries
due to alcohol or drug abuse; denying an employee entitlement to certain

20.9. Chapter 812, relating to theft, robbery, and related crimes. benefits under certain circumstances; amending s. 440.092, F.S.; clarify-
ing application of certain benefits provisions to traveling employees

21.20. Chapter 815, relating to computer-related crimes. under certain circumstances; amending s. 440.10, F.S.; deleting a penalty;
authorizing the Division of Workers' Compensation of the Department of

22.3-1-~. Chapter 817, relating to fraudulent practices, false pretenses, atoiigteDvso fWres opnaino h eateto
22.ud Chneraptr 8, crelatingato fraudulentspractices.falsepretense Labor and Employment Security to assess a penalty against certain

employers; amending s. 440.101, F.S.; revising legislative intent with

23.2. Section 827.071, relating to commercial sexual exploitation of regard to drug-free workplaces; amending s. 440.102, F.S.; revising provi-
children. sions related to the drug-free workplace program; revising definitions;

providing certain employers are ineligible for certain discounts; providing
24.2%. Chapter 831, relating to forgery and counterfeiting. additional requirements for followup testing; providing for payment of

medical treatments; providing a penalty; providing that certain screening
25.24-w Chapter 832, relating to issuance of worthless checks and and testing need not comply with certain rules; providing additional

drafts. employer protection provisions; revising provisions relating to confidenti-

26.2&%- Section 836.05, relating to extortion, ality of drug test results; adding provisions relating to public employees
in safety-sensitive or special-risk positions; prohibiting an employer from

27.2&. Chapter 837, relating to perjury. refusing to deny certain benefits; creating s. 440.103, F.S.; requiring proof
of secured compensation as a condition to receiving a building permit;

28.2-v7. Chapter 838, relating to bribery and misuse of public office. creating s. 440.104, F.S.; providing for civil actions for competitive bid-

29 2% Chapter 843, relating to obstruction of justice. ders; creating s. 440.105, F.S.; requiring reports of suspected fraudulent
acts to the Bureau of Workers' Compensation Fraud; limiting liability;

30 29W Section 847.011, a. 847.012, a. 847.013, a. 847.06, or s. 847.07, prohibiting certain activities; providing penalties; creating s. 440.0151,

relating to obscene literature and profanity. F.S.; requiring that the Bureau of Workers' Compensation Insurance
Fraud of the Division of Insurance Fraud of the Department of Insurance

31.302. Section 849.09, s. 849.14, s. 849.15, s. 849.23, or s. 849.25, relat- establish a toll-free telephone number to receive reports of workers' com-
ing to gambling. pensation fraud; providing civil immunity for persons who make such a

report; providing criminal penalties; creating s. 440.106, F.S.; providing
32.34-k Chapter 893, relating to drug abuse prevention and control. for civil remedies, stop-work orders, and liens under certain circum-

33.3-8. Chapter 896, relating to offenses related to financial transac- stances; authorizing the division to bring certain actions; creating S.
tions. 440.107, F.S.; providing powers of the division to enforce certain

employer compliance; authorizing the division to bring certain actions in
4.333. Sections 914.22 and 914.23, relating to tampering with a wit- circuit court; providing penalties; providing that certain judgments con-

ness, victim, or informant, and retaliation against a witness, victim, or stitute liens under certain circumstances; providing for application of the
informant. Administrative Procedures Act; providing for disposition of penalties;

authorizing law enforcement agencies to assist the division; amending s.
35.344. Sections 918.12 and 918.13, relating to tampering with jurors 440.11, F.S.; expanding provisions with respect to exclusiveness of liabil-

and evidence. ity; amending s. 440.13, F.S.; providing definitions; requiring employers

Section 108. Section 440.077, subsection (12) of section 440.20, sec- to provide certain medical services and supplies; providing for eligibility
of providers; requiring notice of treatment to carriers; providing for

tion 440.37, section 440.43, subsection (4) of section 440.56, and section independent medical examinations; providing for utilization review; pro-
440.59, Florida Statutes, are hereby repealed. viding for resolving utilization and reimbursement disputes; providing for

Section 109. The following are hereby appropriated for fiscal year certification of expert medical advisors; providing for witness fees; pro-
1993-1994 from the Workers' Compensation Administration Trust Fund: viding for audits by the division; providing for creation of a three-

member panel; providing duties; providing for managed care; providing
(1) To the Department of Insurance, 19 FTE and $716,218 in salaries, for a community health purchasing alliance; providing for removal of

benefits, expenses, and operating capital outlay. physicians from lists of those authorized to render medical care under
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certain conditions; providing for payment of medical fees and employee "Florida Occupational Safety and Health Act," consisting of ss. 442.001,
copayment; providing practice parameters for outpatient services; 442.002, 442.003, 442.004, 442.005, 442.006, 442.007, 442.008, 442.009,
amending s. 440.135, F.S.; providing legislative intent regarding certain 422.010, 442.011, 442.012, 442.013, 442.014, 442.015, 442.016, 442.017,
pilot programs; providing for additional pilot programs; specifying 442.018, 442.019, 442.020, 442.021, and 442.022, F.S.; renumbering and
criteria; amending s. 440.15, F.S.; revising criteria relating to total and amending portions of ss. 440.09, 440.46, and 440.56, FS.; renumbering s.
permanent disability; requiring certain reports to the division of all 440.152, F.S.; providing a short title; providing definitions; providing leg-
earned income of certain temporarily totally disabled persons; requiring islative intent; authorizing the division to adopt rules; providing powers
wage-loss and job-search information of temporarily partially disabled and duties of the division; providing employer responsibilities related to
persons; providing for repayment of certain benefits under certain cir- safety; providing for jurisdiction and authority of the division; providing
cumstances; providing for coordination of benefits; amending s. 440.151, for a right of entry; requiring the division to develop safety and health
F.S.; specifying application to benefits payable rather than compensa- programs for certain employers; requiring safety consultations with poli-
tion; amending s. 440.16, F.S.; revising certain provisions relating to com- cyholders under certain circumstances; providing criteria; authorizing the
pensation for death; amending s. 440.185, F.S.; revising certain provisions division to adopt rules related to such committees; providing penalties for
relating to notice of injury or death; deleting a requirement that the divi- employers who fail or refuse to comply with division rules; requiring the
sion forward certain files to a judge of compensation claims; amending s. division to cooperate with the Federal Government; providing for cancel-
440.19, F.S.; providing additional claim filing requirements; creating s. lation of contracts of certain employers under certain circumstances; pro-
440.191, F.S.; creating the Employment Assistance and Ombudsman viding for expenses of administration; authorizing the division to enter
Office within the Division of Workers' Compensation; providing duties of and inspect places of employment for purposes of compliance; providing
the office; amending s. 440.20, F.S.; authorizing an employer to pay a a penalty for refusing to admit; providing employees' rights and responsi-
deductible amount under certain circumstances; prohibiting reimburse- bilities; providing for compliance; prohibiting making false statements to
ment of such deductible; requiring rate bases to include such deductible; carriers; providing penalties for carriers under certain circumstances;
requiring the division to monitor the timely payment of compensation providing preemptive authority to the division to adopt certain rules;
benefits; providing fines; amending s. 440.21, F.S.; deleting a penalty; cre- prohibiting certain acts; providing penalties; amending s. 489.115, F.S.;
ating a. 440.211, F.S.; providing for authorization of collective bargaining requiring the Construction Industry Licensing Board to specify by rule
agreements; providing criteria; amending s. 440.25, F.S.; revising provi- the content of certain continuing education courses under certain circum-
sions relating to certain hearings held by a judge of compensation claims; stances; providing for transfer of certain functions of the Department of
revising procedures relating to such hearings; authorizing the division to Labor and Employment Security to the Department of Insurance; creat-
adopt rules; amending s. 440.29, F.S.; requiring receipt of certain medical ing s. 624.461, F.S.; providing a definition; amending s. 624.462, F.S.; pro-
reports into evidence; amending s. 440.32, F.S.; expanding provisions with viding for participation by commercial self-insurance funds in the Florida
respect to assessment of costs in proceedings brought without reasonable Self-Insurer's Guaranty Fund Association; amending ss. 624.463, 624.473,
grounds; providing an administrative penalty; amending s. 440.34, F.S.; 624.474, 624.476, 624.480, 624.482, 624.484, 624.486, and 624.488, F.S., to
providing for award of extraordinary fees under certain circumstances; conform; creating s. 624.4741, F.S.; providing for venue in assessment
revising criteria for awarding certain fees; deleting a penalty; amending actions; creating s; 624.522, F.S.; creating the Insurance Commissioner's
s. 440.38, F.S.; revising provisions relating to securing the payment of prosecutorial account within the Insurance Commissioner's Regulatory
compensation by employers; requiring the division to adopt rules; permit- Trust Fund; amending s. 627.041, F.S.; correcting a cross reference;
ting employers to obtain coverage by use of a 24-hour health insurance amending s. 627.0915, F.S.; requiring the Department of Insurance to
policy; specifying certain coverages; deleting a penalty; amending s. provide for giving consideration in setting rates to certain employers who
440.381, F.S.; requiring updating of certain insurance applications; implement certain safety programs; creating s. 627.0916, F.S.; providing
amending s. 440.385, F.S.; revising provisions relating to the Florida Self- for rates of agricultural horse farms; amending s. 627.092, F.S.; placing
Insurers Guaranty Association; amending s. 440.386, F.S.; clarifying pro- the Workers' Compensation Administrator within the Division of Insurer
visions with respect to individual self-insurers' insolvency; amending s. Services; amending s. 627.101, F.S.; requiring the department to publish
440.39, F.S.; prohibiting a company from requiring a waiver of certain certain approved filings; providing for effect and operation of certain fil-
provisions; creating s. 440.4415, F.S.; creating the Workers' Compensa- ings; creating s. 627.212, F.S.; authorizing the department to approve cer-
tion Oversight Board; providing for membership; duties and responsibili- tain workers' compensation coverage insurance rating plans; amending s.
ties; requiring the board to review the workers' compensation system and 627.311, F.S., relating to self-insurer participation in equitable apportion-
to submit a report to the Governor and the Legislature; specifying con- ment; amending s. 627.4133, F.S.; excluding workers' compensation insur-
tents of the report; amending s. 440.442, F.S.; revising and expanding ance from certain notice provisions; creating part XXII of chapter 627;
provisions with respect to the Code of Judicial Conduct; providing that creating the Workers' Compensation Insurance Purchasing Alliance
commissioners appointed to the Workers' Compensation Appeals Con- within the Department of Insurance; providing powers, duties, and
mission shall observe and abide by the Code of Judicial Conduct; amend- responsibilities of the alliance; providing for membership; creating part
ing s. 440.45, F.S.; revising provisions relating to membership of the state- V of chapter 631, F.S.; creating the "Florida Group Self-Insurer's Fund
wide nominating commission; requiring reports; amending s. 440.48, F.S.; Guaranty Association Act"; providing definitions; providing purposes;
requiring the department annually report to the Governor and the Legis- creating the Florida Group Self-insurer's Guaranty Fund Association,
lature on administration of chapter 440, F.S.; requiring the division to Incorporated; providing for a board of directors; providing powers and
complete a quarterly analysis of injuries resulting in claims; requiring the duties of the association; authorizing the board to make assessments;
division to submit an annual closed claim report to the Governor and the requiring the association to submit a plan of operation to the division;
Legislature; requiring the division to engage in certain continuous providing for preventing self-insurer's fund insolvencies or impairments;
studies; amending s. 440.49, F.S.; revising provisions relating to reem- providing for public disclosure of certain records of the association; pro-
ployment of injured workers and rehabilitation; providing definitions; viding for confidentiality of certain reports and information of the associ-
providing intent; providing for reemployment status reviews and reports; ation; providing for liability for unpaid claims; providing immunity; pro-
providing for reemployment assessments; providing for medical care hibiting certain advertisements or solicitations; providing for the
coordination and reemployment services; providing for training and edu- establishment of a legal counsel in certain proceedings before the depart-
cation; specifying provider qualifications; requiring the division to moni- ment; providing duties of the legal counsel; providing for assumption by
tor selection of providers and provision of services; revising provisions the association of certain liabilities of the Certified Pulpwood Dealers
related to limiting liability for subsequent injuries through the Special Self-Insurers Fund; creating the Workers' Compensation Small Employer
Disabilities Trust Fund; providing for a preferred worker program; pro- Self-Insurance Fund in the Department of Insurance; providing for cov-
viding for temporary compensation and medical benefits; revising the list erage, eligibility, and administration of the fund; providing duties and
of compensable injuries; amending s. 440.50, F.S.; authorizing the division responsibilities of the Insurance Commissioner; providing for a board of
to transfer certain amounts from the Workers' Compensation Adminis- trustees; amending s. 772.102, F.S.; including certain activities relating to
tration Trust Fund to the Insurance Commissioner's Prosecutorial workers' compensation within a list of criminal activities; amending s.
Account in the Insurance Commissioner's Regulatory Trust Fund; 895.02, F.S.; including certain activities relating to workers' compensa-
amending ss. 440.51 and 440.515, F.S., to conform; renumbering and tion within a list of racketeering activities; repealing s. 440.077, F.S.,
amending ss. 440.57, 440.5705, 440.571, 440.575, and 440.58, F.S., to con- relating to the effect of electing to be exempt; repealing s. 440.20(12),
form; amending s. 440.572, F.S.; correcting cross references; creating s. F.S., relating to lump-sum payments; repealing s. 440.37, F.S., relating to
440.593, F.S.; providing for data collection by the division; creating s. misrepresentation and fraudulent activities; repealing s. 440.43, F.S.,
440.595, F.S.; establishing a pilot program for designated physicians; relating to a penalty for failure to secure payment of compensation;
requiring the department to make an interim report; creating the repealing s. 440.56(4), F.S., relating to employers with work-related inju-
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ries; repealing s. 440.59, F.S., relating to risk management reports; pro- laws; requiring the fund and specified insurers to enter into reimburse-
viding for appropriations; providing an effective date. ment contracts; specifying obligations of the fund under reimbursement

contracts; requiring reports; providing for loans; requiring payment of
WHEREAS, the Legislature finds that there is a financial crisis in the reimbursement premium; providing for calculation of reimbursement

workers' compensation insurance industry, causing severe economic premium; specifying accounting and regulatory treatment of reimburse-
problems for Florida's business community and adversely impacting ment premium; requiring advance payment; providing circumstances for
Florida's ability to attract new business development to the state, and issuance of revenue bonds on behalf of the fund; specifying pledged reve-

WHEREAS, over the past several years, businesses have experienced nues; authorizing units of local government to issue such bonds; requiring
dramatic increases in the cost of workers' compensation insurance cover- validation; authorizing emergency assessments; authorizing the fund to
age, and procure reinsurance; authorizing borrowing by the fund; authorizing the~~~~~~~~age, and ~~~~~~fund to expend certain moneys to support programs to mitigate hurricane

WHEREAS, it is the sense of the Legislature that if the present crisis losses; providing for appointment of an advisory council; providing for
is not abated, many businesses will cease operating which, in the current per diem and travel expenses; specifying applicability of s. 19, Art. III,
recessionary climate, could cripple the employment market in the state, State Constitution, to the fund; providing that violations constitute viola-
and tions of the Insurance Code; providing for reversion of fund assets to the

General Revenue Fund upon termination; providing for recommenda-
WHEREAS, health care costs are escalating at a far greater rate than tions with respect to federal or multistate catastrophic funds; providing

the present rate of inflation, and an exemption from the deduction required by s. 215.20(1), F.S.; amending

WHEREAS, due to the time it takes to develop actuarially sound loss s. 624.5091, F.S.; providing that retaliatory tax does not apply to premi-
experience data, comprehensive reform measures enacted by the Legisla- urns and assessments paid to the Florida Hurricane Catastrophe Fund;
ture in 1989 and 1990 are just beginning to evince savings to the workers' providing an effective date.
compensation system and cost-saving revisions contained in this act need MOTION
time to be adequately reflected in the experience data upon which rates
are predicated, and On motion by Senator Holzendorf, the Senate refused to recede from

Senate Amendment 1 to CS for HB 31-C and acceded to the request
WHEREAS, provisions contained in this act which profoundly enhance r a conference committee.

the rate-making process by establishing a more comprehensive rate base 
and requiring active participation by the Department of Labor and CONFEREES ON CS for HB 31-C APPOINTED
Employment Security and a public advocate will need time to be
thoughtfully implemented, and The President appointed Senator Holzendorf, Chairman; Senators

Grant, Jenne and McKay; and alternates, Senators Kirkpatrick and Kiser
WHEREAS, the Legislature finds that there is an overpowering public as conferees on CS for HB 31-C. The action of the Senate was certified

necessity for reform of the current workers' compensation system in to the House.
order to reduce the cost of workers' compensation insurance while pro-
tecting the rights of employees to benefits for on-the-job injuries, and

WHEREAS, the Legislature finds that the reforms contained in this The Honorable Pat Thomas, President
act are the only alternative available that will meet the public necessity d Sa t t Hu o re
of maintaining a workers' compensation system which provides adequate I am directed to inform the Senate that the House of Representatives
coverage to injured employees at a cost that is affordable to employers, has refused to concur in Senate Amendment 1 to CS for HB's 33-C and
and 43-C and requests that the Senate recede. Should the Senate refuse to

recede, the House requests that a conference committee be appointed.
WHEREAS, the magnitude of these compelling economic problems

demands immediate, dramatic, and comprehensive legislative action, The Speaker has appointed the following Representatives to the con-
NOW, THEREFORE, ference committee: Representative Cosgrove, Chair; Representatives

Geller, Schultz and Bainter, Appointees; Representatives Charles and
MOTION Morroni, Alternates.

On motion by Senator Childers, the Senate refused to concur in the John B. Phelps, Clerk
House amendment and acceded to the request for a conference commit- CS for B's 33-C and 43-C-A bill to be entitled An act relating

tee.*~~~~~~~~~~~~ ~to insurance; amending s. 624.307, F.S.; requiring the Department of
CONFEREES ON SB 12-C APPOINTED Insurance to implement a program to encourage the entry of additional

insurers into the Florida market; creating s. 624.3101, F.S.; prohibiting
The President appointed Senator Childers, Chairman; Senators Dant- false or misleading financial statements; providing penalties; creating s.

zler, Jennings and Scott; and alternates, Senators Jenne and Grant as 624.3102, F.S.; providing immunity from civil liability for persons who
conferees on SB 12-C. The action of the Senate was certified to the provide the department with certain information about insurers; amend-
House. ing s. 624.316, F.S.; removing limitation of examination authority to

RETURN~ING MESSAGESc ONK H TOUS BILLS domestic insurers; limiting acceptability of examination reports of foreign
RETURNING MESSAGES ON HOUSE BILLS insurers; providing for conduct of examinations by independent examin-

The Honorable Pat Thomas, President ers; specifying frequency of examinations of insurers; providing for adop-
tion of rules; amending s. 624.407, F.S.; increasing the minimum surplus

I am directed to inform the Senate that the House of Representatives as to policyholders required for issuance of a certificate of authority as a
has refused to concur in Senate Amendment 1 to CS for HB 31-C and property and casualty insurer; amending s. 624.408, F.S.; increasing the
requests that the Senate recede. Should the Senate refuse to recede, the minimum surplus as to policyholders required for maintenance of a cer-
House requests that CS for HB 31-C be committed to the conference tificate of authority as a property and casualty insurer; amending s.
committee on CS for HB's 33-C and 43-C. 624.424, F.S.; requiring an insurer's annual statement to include a state-

ment of opinion on reserves; limiting waivers of accounting requirements;
The Speaker has appointed the following Representatives to the con- creating s. 624.4243, F.S.; providing for computation and reporting of pre-

ference committee: Representative Cosgrove, Chair; Representatives mium growth; specifying powers of the department; amending s. 624.610,
Geller, Schultz and Bainter, Appointees; Representatives Charles and F.S.; providing criteria for classification as an approved reinsurer; requir-
Morroni, Alternates. ing a ceding insurer to conduct a due diligence inquiry with respect to an

John B. Phelps Clerk assuming reinsurer; revising criteria for a letter of credit used with
respect to credit on financial statements for certain reinsurance; autho-

CS for HB 31-C-A bill to be entitled An act relating to the Florida rizing rules with respect to the letter of credit; authorizing use by the
Hurricane Catastrophe Fund; creating s. 215.555, F.S.; providing findings Department of Insurance of reinsurance consultants under certain condi-
and purpose; providing definitions; creating the Florida Hurricane Catas- tions; providing procedures and requirements with respect thereto and
trophe Fund as a trust fund under the State Board of Administration; regarding the reinsurance evaluation; providing for payment for evalua-
specifying uses of moneys in the fund; specifying applicability of other tion costs; amending s. 625.305, F.S.; removing authority of the depart-



136 JOURNAL OF THE SENATE November 4, 1993

ment to waive certain investment restrictions; amending s. 626.7491, F.S.; ROLL CALLS ON SENATE BILLS
specifying when an insurer is presumed to be producer-controlled; speci-
fying application of certain provisions; providing exceptions; specifying CS for CS for SB 10-C-Amendment 3
producers from which insurers may accept business; amending s. 626.918, Yeas-27
F.S.; increasing minimum surplus requirements for surplus lines insurers;
creating s. 627.0629, F.S.; requiring residential property insurance rate Bankhead Crist Harden Myers
filings to include rate differentials for properties on which certain fix- Beard Dantzler Jennings Scott
tures have been installed; authorizing such rate filings to include factors Brown-Waite Diaz-Balart Johnson Siegel
reflecting the quality of particular building codes and enforcement Casas DudFoley Kiser WeinSullivan
thereof; providing for adoption and use of a standard hurricane loss expo- Childers Grant Kurth Williams
sure model; providing criteria for territories used in property insurance Crenshaw Gutman McKay
rate filings; amending s. 627.351, F.S.; revising provisions with respect to
deficit assessments in the windstorm insurance risk apportionment plan; Nays-11
authorizing issuance of bonds on behalf of the plan; requiring insurers to Mr. President Forman Jones Turner
purchase bonds in specified circumstances; providing circumstances Boczar Hargrett Meadows Wexler
under which a classification is immediately eligible for coverage in the Dyer Jenne Silver
Florida Property and Casualty Joint Underwriting Association; providing
criteria for rates; activating coverage with respect to commercial cover- CS for CS for SB 10-C-Amendment 7
ages of residences; providing for legislative review; providing for termina- Yeas-14
tion; revising provisions with respect to deficit assessments; authorizing
issuance of bonds on behalf of the association; requiring insurers to pur- Bankhead Dyer Kirkpatrick Sullivan
chase bonds in specified circumstances; providing legislative intent with Burt Foley Kiser Williams
respect to the Residential Property and Casualty Joint Underwriting Crenshaw Harden Kurth
Association; providing criteria for rates; requiring rate filings; revising Dudley Jenne McKay
provisions relating to deficit assessments; authorizing issuance of bonds Nays-20
on behalf of the association; requiring insurers to purchase bonds in spec-
ified circumstances; providing for dissolution of the association; amend- Beard Diaz-Balart Hargrett Siegel
ing s. 627.4133, F.S.; specifying period for notice of nonrenewal, renewal Boczar Forman Johnson Silver
premium, and cancellation; amending s. 627.701, F.S.; specifying powers Brown-Waite Grant Jones Turner
of the department with respect to deductible provisions in certain poli- Casas Grogan Meadows Weinstein
cies; creating s. 627.7011, F.S.; requiring certain provisions to be offered Crist Gutman Myers Wexler
with respect to homeowner's policies; providing for rejection or selection CS for CS for SB 10-C
of alternative coverages; requiring notice; creating s. 627.7012, F.S.;
authorizing the department to establish pools of qualified adjusters for Yeas-38
use in emergencies; creating s. 627.7013, F.S.; providing findings and pur- Mr. President Dantzler Holzendorf Scott
pose; limiting cancellation or nonrenewal of policies that were subject to Bankhead Diaz-Balart Jenne Siegel
the moratorium contained in ch. 93-401, Laws of Florida; providing for Beard Dudley Jennings Silver
future repeal; requiring insurers to submit exposure reduction plans to Boczar Dyer Johnson Sullivan
the department for approval; creating s. 627.7014, F.S.; requiring insurers Brown-Waite Foley Jones Turner
to implement plans for the avoidance of certain concentrations of prop- Burt Forman Kirkpatrick Weinstein
erty insurance exposures; providing for reports; providing circumstances Casas Grant Kurth Wexler
for submission of plans to the department; providing criteria for approval Childers Gutman McKay Williams
of order to resubmit; creating s. 627.7015, F.S.; requiring the department Crenshaw Harden Meadows
to adopt a mediation program for first-party claims under personal lines Crist Hargrett Myers
residential policies; providing purpose and scope; requiring notice; pro- Nays None
viding for payment of costs; requiring adoption of rules; providing for
treatment as negotiations in anticipation of litigation; requiring negotia-
tion in good faith; requiring participants to have the authority to settle; SB 48
providing immunity for mediators; specifying effects of mediation; speci- 48-C
fying time within which insured may rescind settlement; authorizing the Yeas-40
department to delegate certain duties; amending s. 628.801, F.S.; specify-
ing content and applicability of rules relating to insurance holding corm- Mr- President Dantzler Hargrett Meadows
panies; amending s. 631.52, F.S.; specifying applicability of the Florida Bankhead Diaz-Balart Holzendorf Myers
Insurance Guaranty Association Act; amending s. 631.54, F.S.; including Beard Dudley Jenne ScottBoczar Dyer Jennings Siegelcertain surplus lines insurers as member insurers; amending s. 631.55, Brown-Waite Foley Johnson Silver
F.S.; requiring a separate account for surplus lines insurers; requiring the Burt Forman Jones Sullivan
Department of Insurance to conduct a study of the classification of con- Casas Grant Kirkpatrick Turner
dominium association coverage; requiring reports; amending ss. 625.330 Childers Grogan Kiser Weinstein
and 631.011, F.S.; correcting cross references; providing effective dates. Crenshaw Gutman Kurth Wexler
MOTION Crist Harden McKay Williams

Nays-None
On motion by Senator Childers, the Senate refused to recede from

Senate Amendment 1 to CS for HB's 33-C and 43-C and acceded All Senators voting were recorded as co-sponsors of SB 48-C.
to the request for a conference committee.

ROLL CALLS ON HOUSE BILLS
CONFEREES ON CS FOR HB's 33-C AND 43-C APPOINTED HCR 67-C

HCR 67-C
The President appointed Senator Holzendorf, Chairman; Senators

Grant, Jenne and McKay; and alternates, Senators Kirkpatrick and Kiser Yeas-40
as conferees on CS for HB's 33-C and 43-C. The action of the Senate Mr. President Beard Brown-Waite Casas
was certified to the House. Bankhead Boczar Burt Childers
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Crenshaw Grant Johnson Scott
Crist Grogan Jones Siegel
Dantzler Gutman Kirkpatrick Silver
Diaz-Balart Harden Kiser Sullivan
Dudley Hargrett Kurth Turner
Dyer Holzendorf McKay Weinstein
Foley Jenne Meadows Wexler
Forman Jennings Myers Williams

Nays-None

CS for CS for HB 91-C

Yeas-39

Mr. President Dantzler Holzendorf Myers
Bankhead Diaz-Balart Jenne Scott
Beard Dudley Jennings Siegel
Boczar Dyer Johnson Silver
Brown-Waite Foley Jones Sullivan
Burt Forman Kirkpatrick Turner
Casas Grant Kiser Weinstein
Childers Gutman Kurth Wexler
Crenshaw Harden McKay Williams
Crist Hargrett Meadows

Nays-None

CORRECTION AND APPROVAL OF JOURNAL
The Journal of November 3 was corrected and approved.

CO-SPONSORS
Senator Thomas-SB 38-C

RECESS
On motion by Senator Kirkpatrick, the Senate recessed at 7:41 p.m. for

the purpose of holding committee meetings and conducting other Senate
business until 10:00 a.m., Friday, November 5.




