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SUMMARY 
 
The Open Government Sunset Review Act of 1995, s. 
119.15, F.S., establishes a review and repeal process for 
exemptions to public records or meetings requirements. 
Chapter 96-297, L.O.F., created a public records 
exemption for the identity of a person who responds to a 
marketing or advertising research project conducted by 
the Florida Tourism Industry Marketing Corporation, as 
well as for trade secrets obtained through such activities. 
 
Staff recommends that the exemption, which is codified 
in s. 288.1226(8), F.S., be re-enacted. The exemption, 
by allowing the corporation to effectively and efficiently 
administer Florida’s tourism promotion program, 
satisfies a recognized basis under the Open Government 
Sunset Review Act for granting an exemption from the 
public records law. Administration of the tourism 
promotion program would be impaired without the 
exemption, as the willingness of individuals and 
businesses to share information of a sensitive nature 
might be significantly diminished. Additionally, by 
preventing the release of respondents’ identities with 
facts they share on individual and business financial 
conditions, the exemption is in keeping with the public 
purposes of protecting information of a sensitive 
personal nature and protecting information of a 
confidential nature concerning business entities. 
 

 

BACKGROUND 

Public Records Law 
Florida has a long history of providing public access to 
the records of governmental and other public entities. 
The first law affording access to public records was 
enacted by the Florida Legislature in 1909. In 1992, 
Floridians voted to adopt an amendment to the Florida 
Constitution that raised the statutory right of public 
access to public records to a constitutional level. 

Article I, s. 24, of the Florida Constitution provides: 
 

(a) Every person has the right to inspect or copy 
any public record made or received in 
connection with the official business of any 
public body, officer, or employee of the state, 
or persons acting on their behalf, except with 
respect to records exempted pursuant to this 
section or specifically made confidential by this 
Constitution. This section specifically includes 
the legislative, executive, and judicial branches 
of government and each agency or department 
created thereunder; counties, municipalities, 
and districts; and each constitutional officer, 
board, and commission, or entity created 
pursuant to law or this Constitution. 

 
In addition to the Florida Constitution, the Public 
Records Law1 specifies conditions under which public 
access must be provided to governmental records of the 
executive branch and other governmental agencies. 
 
The term “public records” has been defined by the 
Legislature in s. 119.011(1), F.S., to include: 
 

all documents, papers, letters, maps, books, tapes, 
photographs, films, sound recordings, data 
processing software, or other material, regardless of 
the physical form, characteristics, or means of 
transmission, made or received pursuant to law or 
ordinance or in connection with the transaction of 
the official business by any agency. 
 

This definition of “public records” has been interpreted 
by the Florida Supreme Court to include all materials 
made or received by an agency in connection with 
official business which are used to perpetuate, 
communicate, or formalize knowledge (Shevin v. Byron, 
Harless, Schaffer, Reid, and Associates, Inc., 379 So. 2d 

                                                                 
1Chapter 119, F.S. 
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633, 640 (Fla. 1980)). Unless these materials have been 
made exempt by the Legislature, they are open for public 
inspection, regardless of whether they are in final form 
(Wait v. Florida Power & Light Co., 372 So. 2d 420 
(Fla. 1979)).  
 
The State Constitution permits exemptions to open 
government requirements and establishes the means by 
which these exemptions are to be established. Under 
Article I, s. 24(c), of the State Constitution, the 
Legislature may provide by general law for the 
exemption of records provided that: (1) the law creating 
the exemption states with specificity the public necessity 
justifying the exemption; and (2) the exemption is no 
broader than necessary to accomplish the stated purpose 
of the law. A law creating an exemption is permitted to 
contain only exemptions to public records or meetings 
requirements and must relate to one subject. 
 

Open Government Sunset Review Act 
The Open Government Sunset Review Act of 1995, s. 
119.15, F.S., establishes a review and repeal process for 
exemptions to public records or meetings requirements. 
In the fifth year after enactment of a new exemption or 
the substantial amendment of an existing exemption, the 
exemption is repealed on October 2 of the fifth year, 
unless the Legislature acts to re-enact the exemption. 
Section 119.15(3)(a), F.S., requires a law that enacts a 
new exemption or substantially amends an existing 
exemption to state that the exemption is repealed at the 
end of five years and that the exemption must be 
reviewed by the Legislature before the scheduled repeal 
date. An “exemption is substantially amended if the 
amendment expands the scope of the exemption to 
include more records or information or to include 
meetings as well as records. An exemption is not 
substantially amended if the amendment narrows the 
scope of the exemption” (s. 119.15(3)(b), F.S.). 
 
In the year before the repeal of an exemption, the 
Division of Statutory Revision is required to certify to 
the President of the Senate and the Speaker of the House 
of Representatives each exemption scheduled for repeal 
the following year which meets the criteria of an 
exemption as defined in the section. Any exemption that 
is not identified and certified is not subject to legislative 
review and repeal under the Open Government Sunset 
Review Act. If the division fails to certify an exemption 
that it subsequently determines should have been 
certified, it must include the exemption in the following 
year’s certification after that determination. 
 

Section 119.15(2), F.S., states that an exemption is to be 
maintained only if: 
 
(a) The exempted record or meeting is of a sensitive, 

personal nature concerning individuals; 
 
(b) The exemption is necessary for the effective and 

efficient administration of a governmental program; 
or 

 
(c) The exemption affects confidential information 

concerning an entity. 
 
Section 119.15(4)(a), F.S., requires, as part of the 
review process, the consideration of the following 
specific questions: 
 
1. What specific records or meetings are affected by 

the exemption? 
 
2. Whom does the exemption uniquely affect, as 

opposed to the general public? 
 
3. What is the identifiable public purpose or goal of the 

exemption? 
 
4. Can the information contained in the records or 

discussed in the meeting be readily obtained by 
alternative means? If so, how? 

 
Section 119.15(4)(b), F.S., provides that an exemption 
may be created or maintained only if it serves an 
identifiable public purpose and may be no broader than is 
necessary to meet the public purpose it serves. An 
identifiable public purpose is served if the exemption 
meets one of the following purposes and the Legislature 
finds that the purpose is sufficiently compelling to 
override the strong public policy of open government 
and cannot be accomplished without the exemption: 
 
1. The exemption allows the state or its political 

subdivisions to effectively and efficiently administer 
a governmental program, which administration 
would be significantly impaired without the 
exemption; 

 
2. The exemption protects information of a sensitive 

personal nature concerning individuals, the release of 
which information would be defamatory to such 
individuals or cause unwarranted damage to the 
good name or reputation of such individuals or 
would jeopardize the safety of such individuals. 
However, in exemptions under this provision, only 
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information that would identify the individuals may 
be exempted; or 

 
3. The exemption protects information of a confidential 

nature concerning entities, including, but not limited 
to, a formula, pattern, device, combination of 
devices, or compilation of information which is used 
to protect or further a business advantage over those 
who do not know or use it, the disclosure of which 
information would injure the affected entity in the 
marketplace. 

 
Under s. 119.15(4)(e), F.S., notwithstanding s. 768.28, 
F.S., or any other law, neither the state or its political 
subdivisions nor any other public body shall be made 
party to any suit in any court or incur any liability for the 
repeal or revival and re-enactment of an exemption under 
the section. The failure of the Legislature to comply 
strictly with the section does not invalidate an otherwise 
valid re-enactment. Further, one session of the 
Legislature may not bind a future Legislature. As  a 
result, a new session of the Legislature could preserve an 
exemption that does not meet the explicit standards set 
forth in the Open Government Sunset Review Act of 
1995, so long as the requirements of Art. I, s. 24, of the 
State Constitution are not violated. 
 

Florida Tourism Marketing & Promotion 
The Florida Commission on Tourism (commission) is 
created by s. 288.1223, F.S., to oversee the state’s 
efforts to increase the positive impact of tourism, 
including increased employment for state citizens, to all 
sectors of the economy through effective marketing 
activities; to continually upgrade the image of Florida as 
a quality destination; to promote tourism objectives with 
all geographic, socioeconomic, and community sectors 
considered equitably; and to judge its efforts by the same 
standards of accountability and integrity as those used by 
successful, respected private sector businesses (s. 
288.1223(1), F.S.). The commission is created within 
the Office of Tourism, Trade, and Economic 
Development (OTTED). 
 
Section 288.1224, F.S., provides the powers and duties 
of the commission, specifying that the commission shall 
contract with a direct-support organization incorporated 
as a private, not-for-profit corporation, as defined in s. 
501(c)(6) of the Internal Revenue Code, to execute the 
tourism and marketing promotion services of the state. 
Section 288.1226, F.S., identifies that direct-support 
organization as the Florida Tourism Industry Marketing 

Corporation (corporation). The corporation does 
business under the name AVisit Florida.” 
 
Chapter 96-297, L.O.F., created a public records 
exemption for certain records held by the corporation.2 
Specifically, s. 288.1226(8), F.S., states: 
 

The identity of any person who responds to a 
marketing project or advertising research project 
conducted by the corporation in the performance of 
its duties on behalf of the commission, or trade 
secrets as defined by s. 812.081 obtained pursuant 
to such activities, are exempt from s. 119.07(1) and 
s. 24(a), Art. I of the State Constitution. This 
subsection is subject to the Open Government 
Sunset Review Act of 1995 in accordance with s. 
119.15, and shall stand repealed on October 2, 2001, 
unless reviewed and saved from repeal through 
reenactment by the Legislature.  

 
Further, s. 2 of ch. 96-297, L.O.F., provided that: 
 

This exemption is needed to protect the identity of 
persons and trade secret information which may be 
included in a response to a marketing project or 
advertising research project dealing with tourism 
industry statistics, trade secrets, visitor numbers, or 
marketing programs of private entities.  Such 
information in the aggregate is needed by the Florida 
Tourism Industry Marketing Corporation to plan the 
marketing programs it conducts to promote tourism 
growth for the benefit of this state and to measure 
the effectiveness of those marketing programs for 
the Legislature.  If such records are not protected, 
critical confidential information regarding strategic 
plans, trade secrets, and research data would be 
revealed.  Release of this proprietary information 
could put those companies from which the 
information is gathered at a competitive disadvantage 
in the marketplace.  Consequently, private 
companies, whose records are not required to be 
open, might refrain from responding to marketing 
projects or advertising research projects, or from 
sharing tourism statistics, thereby denying the use of 
valuable information needed to assist this state. The 

                                                                 
2 Florida laws relating to Government in the Sunshine have 
“been held to apply to private entities created by law or by 
public agencies, and also to private entities providing 
services to governmental agencies and acting on behalf of 
those agencies in the performance of their public duties” 
(Office of the Attorney General/First Amendment 
Foundation, Government-In-The-Sunshine Manual, 2000 
Edition, p. 4.).  
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harm that would result from any obstruction to 
receiving as much tourism-related marketing and 
statistical information as possible would far 
outweigh any public benefit derived from release of 
such information. 

 

METHODOLOGY 
 
To complete this review, tourism industry 
representatives were surveyed on the use of and need for 
the exemption. The survey also collected information 
pertaining to the volume of records covered by the 
exemptions, the manner in which document security is 
maintained, the organizations or individuals affected by 
the exemption, and the significance of the exemption to 
the operation of a public program or activity. 
 

FINDINGS 
 
The exemption provided to the Florida Tourism Industry 
Marketing Corporation uniquely affects respondents to 
marketing projects or advertising research projects 
conducted by the corporation. Section 288.1226(8), 
F.S., specifically protects the identity of those who 
provide responses to the corporation’s marketing or 
advertising research projects. The privilege and 
confidentially provided generally do not apply to the 
actual data or information gathered. However, the 
exemption in s. 288.1226(8), F.S., does provide such 
protection when the information gathered is a trade 
secret, as defined by s. 812.081, F.S.3 According to the 
corporation, under this exemption, for example, the 
corporation might keep confidential the name of a hotel 
that supplied the corporation with information on its 
occupancy rate for a particular period in time, as a part 
of a tourism-marketing research study.  
 
Section 288.1223(1), F.S., provides purposes of the   
Florida Commission on Tourism. These purposes include 
efforts “to increase the positive impact of tourism, 
including increased employment for state citizens, to all 
sectors of the economy through effective marketing 
activities; to continually upgrade the image of Florida as 
a quality destination; to promote tourism objectives with 
all geographic, socioeconomic, and community sectors 
considered equitably; and to judge its efforts by the same 
                                                                 
3 Section 812.081, F.S., defines a trade secret, in part, as 
“the whole or any portion or phase of any formula, 
pattern, device, combination of devices, or compilation of 
information which is for use, or is used, in the operation of 
a business and which provides the business an 
advantage, or an opportunity to obtain an advantage, over 
those who do not know or use it” (s. 812.081(1)(c), F.S.). 

standards of accountability and integrity as those used by 
successful, respected private sector businesses.” As the 
direct-support organization to the commission, the 
corporation pursues these goals, in part, with extensive 
advertising and market research, and the corporation 
reports that these activities are the foundation of the 
effective marketing of the state as a tourist destination.  
 
In addition, the information collected by the corporation 
is of a sensitive and personal nature. Respondents to 
surveys gathered annually may be asked information 
such as household income, age, race, and travel 
spending patterns. This information is also potentially 
damaging to businesses if released to the public. For 
example, the corporation collects information relative to 
the performance of hotels and attractions, which, if 
released, could compromise competitive standing of the 
business in the marketplace. 
 
The corporation contends that without the exemption, 
the willingness of potential respondents to participate in 
marketing research and advertising research studies 
would be significantly diminished. Therefore, the 
identifiable public purpose of this exemption is not only 
the effective and efficient administration of Florida’s 
tourism promotion program, but also the protection of 
individuals from injury caused by the release of sensitive 
data, and the prevention of injury to businesses within 
the scope of this particular public policy in the 
marketplace caused by the release of trade secrets. The 
identities and trade secrets contained in the marketing 
and advertising research studies conducted by the 
corporation are not available through alternative means. 
 

RECOMMENDATIONS 
 
Staff recommends re-enactment of the public records 
exemption under s. 288.1226(8), F.S., for the identity of 
a person who responds to a marketing or advertising 
research project conducted by the Florida Tourism 
Industry Marketing Corporation, as well as for trade 
secrets obtained through such activities. The exemption, 
by allowing the corporation to effectively and efficiently 
administer Florida’s tourism promotion program, 
satisfies a recognized basis under the Open Government 
Sunset Review Act for granting an exemption from the 
public records law. Administration of the tourism 
promotion program would be impaired without the 
exemption. Additionally, by preventing the release of 
respondents’ identities with facts they share on individual 
and business financial conditions, the exemption is in 
keeping with the public purposes of protecting 
information of a sensitive personal and protecting 
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information of a confidential nature concerning business 
entities. 
 

 
 

 
 

COMMITTEE(S) INVOLVED IN REPORT (Contact first committee for more information.) 
Committee on Commerce and Economic Opportunities, 404 South Monroe Street, Tallahassee, FL  32399-1100, (850) 487-
5815 SunCom 277-5815 
 
MEMBER OVERSIGHT 
N/A  

 
 


