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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based only on the provisions contained in the legidation as of the latest date listed below.)

Date: February 17, 1998 Revised:

Subject: Public Officers and Employees; Abolition of Requirements for Surety and Performance Bonds

Anayst Staff Director Reference Action
1. Rhea Wilson GO Favorable
2.
3.
4.
5.
.  Summary:

The bill is based upon an interim project entitled A Review of the Necessity for Performance
(Surety) Bonds for Public Officers and Public Employees completed by staff of the Joint
Legidative Auditing Committee in 1995. The bill would repea or amend many provisions of law
that require the procurement of performance bonds by specified state officers, county officers,
constitutional officers, clerks of the courts, other officers of the courts, local government officials,
and other specific public employees. Instead, in most cases, an agency head, at his or her
discretion, would be authorized to require a surety or performance bond of any employee, should
the need arise.

The bill creates a new subsection in section 20.05, Florida Statutes.

The bill amends the following sections of the Florida Statutes: 18.01, 19.14, 20.05, 20.23, 20.32,
27.255, 28.01, 28.02, 28.09, 30.01, 30.02, 30.06, 30.09, 30.21, 40.35, 48.021, 98.015, 113.07,
115.03, 137.01, 137.02, 137.03, 137.04, 137.05, 240.268, 240.38, 242.343, 250.10, 266.00001,
266.0013, 284.41, 320.03, 372.04, 388.131, 440.50, 443.191, 443.211, 523.22, 561.051,
570.073, 570.09, 570.11, and 582.055.

The bill repeals the following sections of the Florida Statutes: 17.01, 17.19, 113.05, 137.06,
137.07, 213.04, 229.501, 252.55(5), 281.09, 321.08, and 523.11, as amended by section 705 of
chapter 97-103, Laws of Florida.

[I. Present Situation:

Articlell, s. 5, Fla. Const., requires that each state and county officer must provide bond as
specified by law before discharging the duties of his or her office. Numerous statutes require
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individual public officials to provide a performance, faithful performance, or surety bond. The
public officers affected include court officers, local and state law enforcement officers, Cabinet
officers, and heads of state agencies, among various others.

According to a 1995 interim project report completed by the Joint Legidlative Auditing
Committee, requirements that public officers provide performance bonds were instituted as a
means of protecting the public and ensuring that public officials performed their duties as required
by law. Many public officers are required to furnish abond that insures the faithful performance of
thelr respective duties, particularly in cases in which the duties of the office pertain to the
oversight of public monies or other assets, or the safety and protection of citizens.

For example, the State Treasurer is required" to give a bond in the amount of $100,000; the
Comptroller is required? to give a bond in the amount of $50,000. Similarly, the Commissioner of
Agriculture is required® to give abond in the amount of $10,000.

Prior to 1996, the Auditor General was required* to give bond in the amount of $10,000. The law
also required all auditors employed by the Auditor General to be bonded. During the 1996 regular
session, the Legidature repeaed the bonding requirements relative to the Auditor General and
related auditors.’

The Division of Purchasing of the Department of Management Services is responsible for
purchasing surety bonds on behalf of state agencies under the general authority granted to the
division for the purchase of insurance.® Until recently, the division purchased a blanket faithful
performance of duty bond for various state employees, as well as separate public official bonds for
specified public officias. The division now purchases a blanket faithful performance of duty bond
that includes state employees and public officials. Agencies are responsible for premium amounts
based upon the number of employees covered by the blanket faithful performance of duty bond.

Many county and constitutional officers are required by law to provide performance bonds. Many
local governmental bodies and court administrators are self-insured for the purpose of providing
liability and other insurance for their respective local public officials and employees. For example,
sheriffs are generally covered by the Florida Sheriff’s Self-Insurance Fund. In some cases, sheriffs
are covered by the salf-insurance funds of their respective counties.

Section 18.01, F.S.
?Section 17.01, F.S.
®Section 19.14, F.S.
“Section 11.42, F.S.

SChapter 96-318, L.O.F.
5Section 287.022, F.S.
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The Florida Casualty Insurance Risk Management Trust Fund is established in statute’ as a self-
insurance fund to provide state agencies with insurance for workers' compensation, general
liability, certain federa civil rights actions, and court-awarded attorneys fees. The fund is
administered by the Division of Risk Management of the Department of Insurance. The scope and
types of coverage are determined by law. The trust fund covers all agencies of the executive,
legidative and judicia branches and their respective employees, agents, and volunteers unless an
agency is specifically excluded from coverage. The Division of Risk Management does not
provide or purchase surety coverage, however.

Chapter 523, F.S., which relates to naval stores, authorizes the Governor to appoint a supervising
inspector, along with other inspectors for naval stores consigned in Florida ports. Naval stores
generadly include such items as turpentine and rosin. Federa rule establishes regulations and
standards for naval stores under the administration of the U.S. Department of Agriculture.
According to the federal department, the USDA has not licensed any inspectors of naval storesin
Florida. According to the interim project report issued by the Joint Legidative Auditing
Committee, it appears that the provisions of ch. 523, F.S., are obsolete.

Effect of Proposed Changes:

The bill would repeal numerous provisions of law that require specified public officers and
employees to be covered by afaithful performance, surety, or performance bond. Instead, in most
cases, an agency head, at hisor her discretion, would be authorized to require a performance
bond of a public employee should the need arise. In some cases, the agency head would be a
collegial commission or council.

Section 1 -- Section 18.01, F.S., is amended to delete the requirement that the State Treasurer
provide a $100,000 surety bond.

Section 2 -- Section 19.14, F.S., is amended to delete the requirement that the Commissioner of
Agriculture provide a $10,000 surety bond.

Section 3 -- A new subsection (4) iscreated in s. 20.05, F.S., relating to the powers and duties of
agency heads. Under the amendment, the head of any department, at his or her discretion, would
be authorized to require any officer or employee to provide a performance bond in an amount
determined by the agency head. Premiums for bonds would be paid out of the funds of the
department.

Section 4 -- Section 20.23, F.S,, is amended to delete the requirement that the comptroller
provide a $100,000 surety bond to the Governor.

"Section 284.30, F.S.
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Section 5 -- Section 20.32, F.S,, relating to the Parole Commission, is amended to authorize the
commission to require its employees to provide a performance bond. The fees for such bonds
would be paid from the operating funds of the commission.

Section 6 -- Section 27.255, F.S., is amended to delete the requirement that investigators
employed by a state attorney provide a surety bond. Under the change, any state attorney till
could require a bond of such investigators, however.

Section 7 -- Section 28.01, F.S., is amended to authorize a board of county commissionersin a
county with a population of fewer than 150,000 residents to require a performance bond of its
clerk of the circuit court. The change deletes the current requirement for clerks to present surety
bonds before taking office.

Section 8 -- Section 28.02, F.S., is amended to authorize a board of county commissionersin a
county with a population of more than 150,000 residents to require its clerk of the circuit court to
present a surety bond. The change deletes the current requirement that such clerks present a
surety bond prior to taking office.

Section 9 -- Section 28.09, F.S., is amended to provide that a board of county commissionersis
to determine whether a clerk ad interim—a clerk appointed to serve temporarily in the place of an
elected clerk of the circuit court—is to give abond and security for the faithful performance of
the duties of the clerk.

Section 10 -- Section 30.01, F.S,, is amended to authorize the board of county commissionersin
a county with a population of fewer than 150,000 residents to require a surety bond of the
county’ s sheriff. The current requirement that such sheriffs provide a surety bond before taking
officeis deleted. Further, when a sheriff is appointed to fill a vacancy, the bill provides that a bond
may not be a prerequisite to succession in offices. If the county commission requires a bond, the
commission is required to allow a period of 10 days after the effective date of the appointment for
the bond to be provided.

Section 11 -- Section 30.02, F.S,, is amended to authorize the board of county commissionersin
a county with a population of more than 150,000 residents to require a surety bond of the
county’ s sheriff. The current requirement that such sheriffs provide a surety bond before taking
officeis deleted.

Section 12 -- Section 30.06, F.S., relating to companies issuing surety bonds on behalf of sheriffs,
is amended to incorporate the amendments made by Section 10 and Section 11.

Section 13 -- Section 30.09, F.S., is amended to authorize a board of county commissioners to
require a surety bond of any deputy employed by the county sheriff. The current requirement that
a deputy provide a surety bond before beginning work for a county sheriff is deleted.
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Section 14 -- Section 30.21, F.S,, isamended to clarify that a surety company that bonds a sheriff
isliable for any fines, fees, costs, or other monies collected but not remitted by the sheriff.

Section 15 -- Section 40.35, F.S,, is amended to clarify that a surety company of aclerk of the
court would be liable for any monies not properly accounted for by the bonded clerk.

Section 16 -- Section 48.021, F.S,, is amended to delete the requirement that applicantsto
become special process servers must present a surety bond in the amount of $5,000 before taking
or accepting a jab.

Section 17 -- Section 98.015, F.S,, is amended to delete the requirement that a supervisor of
elections must provide a $5,000 surety bond before assuming office.

Section 18 -- Section 113.07, F.S,, is amended to clarify general provisions relating to public
officers and employees who are required to post fidelity or performance bonds before assuming
public office. The requirement that a bond be presented before the officer assumes his or her
duties would be deleted.

Section 19 -- Section 115.03, F.S,, is amended to clarify that any assistant or deputy appointed to
fill the position of a public officia or employee who is on leave of absence may be required to
post a performance bond before assuming the office for which he or she is appointed.

Section 20 -- Section 137.01, F.S,, is amended to authorize a board of county commissionersto
require a surety bond of any county officer; deletes obsolete requirements relating to surety bonds
of county officers.

Section 21 -- Section 137.02, F.S,, relating to the surety bond of a county tax collector, is
amended to assign duties relating to the amount of the bond to the respective board of county
commissioners.

Section 22 -- Section 137.03, F.S,, relating to the surety bond of a county property appraiser, is
amended to assign duties relating to the amount of the bond to the respective board of county
commissioners.

Section 23 -- Section 137.04, F.S., is amended to clarify that each board of county commissioners
is authorized to set the amount of the surety bond required of each commissioner.

Section 24 -- Section 137.05, F.S,, relating to the duty of each board of county commissioners, is
clarified and amended to review the surety bonds of county officers and employees twice each
year in order to determine the sufficiency of the bonds.

Section 25 -- Section 240.268, F.S., is amended to authorize, rather than require, state university
police officers to post security bonds before accepting employment with a state university.
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Section 26 -- Section 240.38, F.S,, is amended to authorize, rather than require, community
college police officersto post bonds before accepting employment with a state community
college. The community college is authorized to determine the amount of the bond. In making this
determination, the community college is authorized to consider the amount of money or property
likely to be in the custody of the officer at any one time.

Section 27 -- Section 242.343, F.S., is amended to authorize, rather than require, campus police
officers employed by the Florida School for the Deaf and Blind to post bonds before accepting
employment with the school. The board of trustees may determine the amount of the bond, based
upon the amount of money or property likely to be in the custody of the officer at any one time.

Section 28 -- Section 250.10, F.S., is amended to delete the requirement that the State
Quartermaster of the Department of Military Affairs provide a surety bond before executing his or
her responsibilities.

Section 29 -- Section 266.00001, F.S., is amended to authorize the Department of State to
require members of the Historic Pensacola Preservation Board of Trustees to post a bond.

Section 30 -- Section 266.0013, F.S., is amended to delete the requirement that members of the
Historic Pensacola Preservation Board of Trustees give a $5,000 surety bond in order to serve on
the board.

Section 31 -- Subsection (5) of s. 252.55, F.S,, is repealed and deletes the requirement that the
Wing Commander of the Florida Wing of the Civil Air Patrol furnish a $50,000 surety bond to the
Comptroller.

Section 32 -- Section 284.41, F.S,, is amended to delete a reference to the surety bond of the
Treasurer and Insurance Commissioner. The requirement for such a surety bond is repealed by
Section 1 of the hill.

Section 33 -- Section 320.03, F.S., is amended to authorize, rather than require, that each county
tax collector provide a surety bond to the Department of Highway Safety and Motor Vehicles.

Section 34 -- Section 372.04, F.S., is amended to authorize, rather than require, that the director
of the Game and Fresh Water Fish Commission provide a performance bond.

Section 35 -- Section 388.131, F.S., is amended to authorize, rather than require, that a member
of amosquito control district board of commissioners provide a surety bond to the Commissioner
of Agriculture.

Section 36 -- Section 440.50, F.S,, relating to the Workers' Compensation Administration Trust
Fund, is amended to delete a reference to the surety bond of the State Treasurer. This amendment
isin conformity with changes made by Section 1 of the bill.
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Section 37 -- Section 443.191, F.S,, relating to the Unemployment Compensation Trust Fund, is
amended to delete a reference to the surety bond required of the State Treasurer. This amendment
isin conformity with changes made by Section 1 of the bill.

Section 38 -- Section 443.211, F.S,, relating to the Employment Security Administration Trust
Fund, is amended to delete areference to the surety bond required of the State Treasurer. This
amendment is in conformity with changes made by Section 3 of the bill.

Section 39 -- Section 523.22, F.S., relating to the inspection of naval stores, i.e., turpentine and
rosin, at Florida ports is amended to delete the requirement for inspectors of naval stores
to collect fees sufficient to pay the cost of bonding the inspectors.

Section 40 -- Section 561.051, F.S., is amended to delete the requirement that the director of the
Division of Alcoholic Beverages and Tobacco of the Department of Business and Professional
Regulation, and the assistant directors and employees of the division, provide a surety bond
before carrying out their respective responsibilities.

Section 41 -- Section 570.09, F.S,, is amended to delete the requirement for the Assistant
Commissioner of Agriculture to provide a surety bond. The change would conform to the changes
made by Section 43 of the bill.

Section 42 -- Section 570.073, F.S,, is amended to delete the requirement for law enforcement
officers of the Department of Agriculture and Consumer Services to be covered by afaithful
performance bond.

Section 43 -- Section 570.11, F.S,, is amended to delete the requirement that directors within the
Department of Agriculture and Consumer Services provide a performance bond before assuming
office.

Section 44 -- Section 582.055, F.S., relating to the powers of the Department of Agriculture and
Consumer Services, is amended to delete the directive for the department to provide surety bonds
for employees of the department.

Section 45 -- would repeal the following sections of law:

e Section 17.01, F.S., which requires the Comptroller to give a $50,000 faithful performance
bond before assuming office;

e Section 17.19, F.S,, which requires the Comptroller to examine the bonds of state officials
annually to determine the sufficiency of the bonds;

e Section 113.05, F.S., which prohibits the Governor from issuing commissions to public
officers and employees until they have provided the required faithful performance bond;

e Section 137.06, F.S., which requires that a county or state officer be suspended from office
until the official has posted the required surety bond. The law aso alows for impeachment of
apublic officer who fails to present the proper bond,
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e Section 137.07, F.S., which relates to the duties of the Comptroller and each board of county
commissioners to certify that state and local officials, respectively, have presented the
required performance bond;

e Section 213.04, F.S., which requires the Executive Director of the Department of Revenue to
provide afaithful performance bond before assuming office;

e Section 229.501, F.S., which requires the Commissioner of Education to provide a $5,000
surety bond before assuming office;

e Section 281.09, F.S., which requires the Department of Management Services to ensure that
each officer and agent of the Division of Capitol Police is covered by a blanket surety bond;

e Section 321.08, F.S., which requires surety bonds, in different amounts, for all members of
the Florida Highway Patrol; and

e Section 523.11, F.S., which requires inspectors of naval stores at large, inspectors of naval
stores, and supervising inspectors of naval stores to provide surety bonds before assuming
office.

Section 46 -- would preserve any cause of action that accrues under laws amended or repealed by
the bill before July 1, 1998.

Section 47 -- would provide an effective date of July 1, 1998.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
Although the bill would delete the requirements for some local government officials to
provide surety bonds before assuming office, these changes would not require the
expenditure of new local monies. The bill would transfer to boards of county commissioners
the authority to require performance bonds and the ability to determine the amount of such
bonds.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Under the provisions of the bill, state and local government entities would be authorized,
rather than required, to purchase surety and faithful performance bonds on behalf of public
officers and employees. As aresult, surety bond companies could experience either an
increase or a decrease in the premiums associated with the purchase of faithful performance
and surety bonds. It is not clear whether the fiscal impact to private insurers would be
negative or positive, however.

According to personnel in the Division of Risk Management of the Department of Insurance,
the premiums paid on behalf of all governmental entities for such bonds® in Floridain 1996,
including federal, state, and local officers and employees, was $788,084. The division
additionally reported the following loss information: (a) in 1994 $90,306; (b) in 1995
$40,822; and (c) in 1996 $133,211.

C. Government Sector Impact:

Until recently, the Division of Purchasing of the Department of Management Services
purchased a blanket surety bond for various employees, as well as public official bonds for
specified public officias. The division now reports that it purchases a blanket faithful
performance of duty bond annually for state employees, including public officials that were
previousy covered by separate public officia bonds. By including the public officials within
the blanket faithful performance of duty bond, the division was able to obtain the same level
of coverage for public officials at about half the cost. For FY 1997-98, the total premiums for
bonds ensuring faithful performance of duties by both employees and state officers were
$12,602. There have been no recent claims made under the faithful performance bond.

Additionally, the division purchases an employee dishonesty bond. For FY 1997-98, the
Division of Purchasing paid $49,522 for the blanket employee dishonesty bond. In 1997, the
total claims paid under the employee dishonesty bond were $146,013. An additional
$135,000 is currently pending claim.

Under the provisions of the hill, state and local governmenta agencies, for the most part, no
longer would be required to purchase surety and faithful performance bonds for public
officers and employees, athough agency heads could elect to purchase such bonds on a case-
by-case basis. The cost for premiums associated with faithful performance bondsis negligible

8This figure does not include premiums for bonds for notaries or hunting and fishing agents.
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to individual agencies, and the cost to the state and local governments, collectively, is
estimated to be less than $1 million annually.

VI. Technical Deficiencies:
None.
VIl. Related Issues:

During the 1997 Regular Session, Senate Bill 268, which is substantially the same as thishill,
passed the Committee on Governmental Reform and Oversight. The bill was withdrawn from the
Committee on Ways and Means and placed on the Special Order Calendar. It passed the Senate
35-0 and was immediately certified to the House. The bill died in messages.

In March 1995, the Division of Risk Management of the Department of Insurance sent a
memorandum to the Joint Legidative Auditing Committee relating to faithful performance or
surety bonds for public officers and employees. In the memo, the division noted the following:

From al information available, state government has an extremely low frequency and severity
of claims for loss resulting from public officials' failure to perform duties. The state public
sector has sufficiently strict checks and balances regarding handling of funds so that risk of
loss would be less probable than in the private sector. Thisis borne out by the history of
losses over many years in state government, which appears to be extremely minimal
considering the size and scope of state government. . . . In summary, the low frequency and
severity of losses pertaining to faulty performance on the part of state officials does not
justify any approach other than having state agencies retain the risk of loss. Requiring
minimal bond coverage may be justified at some time for certain exceptional situations but
does not appear to be justified for most state risks.

VIIl.  Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill's sponsor or the Florida Senate.




