CS/HB 1659, First Engrossed

1 Abill to be entitled
2 An act relating to health care; providing an
3 appropriation for continued review of clinica
4 | aboratory services for kidney dialysis
5 patients and requiring a report thereon
6 anmending s. 455.564, F.S.; revising genera
7 | icensing provisions for professions under the
8 jurisdiction of the Departnment of Health;
9 providing for processing of applications from
10 foreign or nonresident applicants not yet
11 havi ng a soci al security nunber; providing for
12 tenmporary licensure of such applicants;
13 revising provisions relating to ongoing
14 crimnal investigations or prosecutions;
15 requiring proof of restoration of civil rights
16 under certain circunstances; authorizing
17 requi rement for personal appearance prior to
18 grant or denial of a license; providing for
19 tolling of application decision deadlines under
20 certain circunstances; creating s. 455.5641,
21 F.S.; providing legislative findings and
22 intent; providing a definition; requiring
23 separate licensure to provide telehealth
24 services to patients in this state; providing
25 that telehealth licensure requirenents and
26 responsibilities shall be identical to those
27 provided for full licensure in the applicable
28 profession; requiring certain information to be
29 provided in all tel ehealth conmunicati ons;
30 providing responsibility for confidentiality of
31 nedi cal records; providing for prosecution of
1

CODING:WOrds st+ieken are deletions; words underlined are additions.




CS/HB 1659, First Engrossed

1 unlicensed and other crimnal activity;
2 aut hori zing certain consultative services
3 wi thout a license; requiring licensure to order
4 out - of -state el ectroni c comuni cati ons
5 di agnostic-imagi ng or treatnent services for
6 persons in this state; providing exenption from
7 tel ehealth licensure for health care
8 practitioners treating visitors to this state
9 under certain conditions; providing exenption
10 fromtelehealth licensure for registered
11 nonr esi dent pharnmaci es and their enpl oyees;
12 providing applicability to regul ation of
13 Florida |icensees; providing rul emaki ng
14 authority; anmending s. 766.102, F.S.
15 aut hori zing the bringing of telehealth
16 mal practice actions in this state regardl ess of
17 provider location; anending s. 455.565, F.S.
18 el i m nating duplicative subm ssion of
19 fingerprints and other infornation required for
20 crimnal history checks; providing for certain
21 access to crimnal history information through
22 the departnent's health care practitioner
23 credentialing system anending s. 455.5651
24 F.S.; authorizing the departnent to publish
25 certain information in practitioner profiles;
26 anmendi ng s. 455.5653, F.S.; deleting obsolete
27 | anguage relating to scheduling and devel opnent
28 of practitioner profiles for additional health
29 care practitioners; providing the departnent
30 access to information on health care
31 practitioners maintained by the Agency for
2
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1 Heal th Care Administration for corroboration

2 pur poses; anending s. 455.5654, F.S.; providing

3 for adoption by rule of a formfor subm ssion

4 of profiling information; anending s. 455.567,

5 F.S.; expanding the prohibition agai nst sexua

6 m sconduct to cover viol ations agai nst

7 guardi ans and representatives of patients or

8 clients; providing penalties; anmending s.

9 455. 624, F.S.; revising and providing grounds
10 for disciplinary action relating to having a
11 license to practice a regulated health care
12 prof essi on acted agai nst, sexual m sconduct,

13 inability to practice properly due to al coho
14 or substance abuse or a nental or physica
15 condition, and testing positive for a drug
16 wi thout a lawful prescription therefor
17 providing for restriction of license as a
18 di sciplinary action; providing for issuance of
19 a citation and assessnment of a fine for certain
20 first-tinme violations; reenacting ss. 455.577,
21 455. 631, 455.651(2), 455.712(1), 458.347(7)(9),
22 459.022(7)(f), 468.1755(1)(a), 468.719(1)(a)
23 and (2), 468.811, and 484.056(1)(a), F.S.
24 relating to theft or reproduction of an
25 exam nation, giving false information
26 di scl osure of confidential information
27 busi ness establ i shnents providing regul ated
28 services without an active status |icense, and
29 practice viol ati ons by physician assistants,
30 nursing hone administrators, athletic trainers,
31 orthotists, prosthetists, pedorthists, and

3
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1 hearing aid specialists, to incorporate the

2 amendnent to s. 455.624, F.S., in references

3 thereto; repealing s. 455.704, F.S., relating

4 to the Inpaired Practitioners Conmittee;

5 anending s. 455.707, F.S., relating to inpaired

6 practitioners, to conform clarifying

7 provisions relating to conpl ai nts agai nst

8 i mpaired practitioners; anmending s. 310.102

9 F.S.; revising and renoving references, to
10 conform anending s. 455.711, F.S.; revising
11 provisions relating to active and inactive
12 status licensure; elimnating reference to
13 delinquency as a licensure status; providing
14 rul emaki ng authority; anending ss. 455.587 and
15 455.714, F.S.; revising references, to conform
16 creating s. 455.719, F.S.; providing that the
17 appropriate nedical regulatory board, or the
18 departnment when there is no board, has
19 excl usive authority to grant exenptions from
20 di squalification fromenpl oynent or contracting
21 with respect to persons under the |icensing
22 jurisdiction of that board or the departnent,
23 as applicable; anending s. 943.0585, F.S.
24 provi di ng expunged crimnal history records to
25 t he departnent under certain circunstances;
26 anending s. 943.059, F.S.; providing seal ed
27 crimnal history records to the departnment
28 under certain circunstances; anending s.
29 455.637, F.S.; revising provisions relating to
30 sanctions against the unlicensed practice of a
31 health care profession; providing |legislative

4
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1 intent; revising and expandi ng provisions
2 relating to civil and adm nistrative renedi es;
3 providing crimnal penalties; incorporating and
4 nodi fyi ng the substance of current provisions
5 that inpose a fee to conbat unlicensed activity
6 and provide for disposition of the proceeds
7 t hereof; providing statutory construction
8 relating to dietary suppl enents; providing
9 applicability; repealing s. 455.641, F.S.
10 relating to unlicensed activity fees, to
11 conform reenacting ss. 455.574(1)(d),
12 468.1295(1), 484.014(1), and 484.056(1), F.S.
13 relating to violation of security provisions
14 for exanminations and violations invol ving
15 speech- | anguage pat hol ogy, audi ol ogy,
16 opticianry, and the dispensing of hearing aids,
17 to incorporate the anmendnent to s. 455. 637,
18 F.S., in references thereto; anending s.
19 921.0022, F.S.; nodifying the crininal offense
20 severity ranking chart to add or increase the
21 | evel of various offenses relating to the
22 practice of a health care profession, the
23 practice of nedicine, osteopathic nedicine,
24 chiropractic nmedicine, podiatric nedicine,
25 nat ur opat hy, optonetry, nursing, pharnacy,
26 dentistry, dental hygiene, midwfery,
27 respiratory therapy, and nedi cal physics,
28 practicing as clinical |aboratory personnel
29 and the di spensing of hearing aids; anending s.
30 457.102, F.S.; revising the definition of
31 "acupuncture"; anending s. 457.105, F.S.
5
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revising licensure qualifications to practice
acupuncture; anending s. 457.107, F.S.

nodi fying the fee for renewal of a license to
practice acupuncture; anending s. 458. 347,
F.S.; providing authority to the Council on
Physi ci an Assistants to refuse to certify an
applicant for licensure or place restrictions
or conditions on license; anending s. 459.022,
F.S.; providing authority to the Council on
Physi ci an Assistants to refuse to certify an
applicant for licensure or place restrictions
or conditions on license; anending s. 483. 824,
F.S.; revising qualifications of clinica

| aboratory directors; designating Florida

Al zhei ner' s Di sease Day; anending s. 401. 252,
F.S.; exenpting certain life support providers
fromcertain certification requirenents in
certain counties; providing an effective date.

WHEREAS, streamining regulation of the health care
professions will enable nore qualified health care
practitioners to be available to provide health care services
to the people of Florida to address the current shortage of
certain types of health care practitioners, and

VWHEREAS, health care consuners desire access to
i nformati on about health care practitioners in order for them
to make i nfornmed health care deci sions, and

WHEREAS, Floridians have no tol erance for practitioner
m sconduct, because such m sconduct erodes public trust and
confidence in health care delivery systens, and

6
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1 WHEREAS, the protection of Florida residents and

2| visitors fromdeath or serious bodily injury that may be

3| caused by unlicensed health care practitioners is a state

4| priority, and

5 WHEREAS, the existing crimnal prohibitions have not

6 | been vigorously enforced in the past, and

7 WHEREAS, the existing penalties are not severe enough

8| to deter the unlicensed practice of the health care

9 | professions, and
10 WHEREAS, persons convicted of practicing without a
11 ]| license should be inprisoned so they cannot continue to hurt
12 | Fl ori di ans, and
13 WHEREAS, persons convicted of practicing without a
14 | license who are not citizens of this country should be
15| deported followi ng incarceration to guarantee that they cannot
16 | continue to endanger Floridians, NON THEREFORE,
17
18 | Be It Enacted by the Legislature of the State of Florida:
19
20 Section 1. Pursuant to section 187 of chapter 99-397
21| Laws of Florida, the Agency for Health Care Adninistrati on was
22 | directed to conduct a detail ed study and analysis of clinica
23| laboratory services for kidney dialysis patients in the State
24 | of Florida and to report back to the Legislature no |later than
25| February 1, 2000. The agency reported that additional tine and
26 | i nvestigative resources were necessary to adequately respond
27 | to the legislative directives. Therefore, the sum of $230, 000
28 | fromthe Agency for Health Care Administration Tobacco
29 | Settlenment Trust Fund is appropriated to the Agency for Health
30| Care Administration to contract with the University of South
31| Florida to conduct a review of |aboratory test utilization

7
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any self-referral to clinical |aboratories, financial

arrangenents anong kidney dialysis centers, their nedica

directors, referring physicians, and any busi ness

relationships and affiliations with clinical |aboratories, and

the quality and effectiveness of kidney dialysis treatnent in

this state. Areport on the findings fromsuch review shall be

presented to the President of the Senate, the Speaker of the

House of Representatives, and the chairs of the appropriate

substantive comrmittees of the Legislature no |ater than
February 1, 2001

Section 2. Subsections (1) and (3) of section 455. 564,
Fl ori da Statutes, are anended to read

455.564 Departnent; general |icensing provisions.--
(1) (a) Any person desiring to be licensed in a
profession within the jurisdiction of the departnent shal
apply to the departnment in witing to take the |icensure
exam nation. The application shall be nade on a form prepared
and furnished by the departnent. The application form nust be

avail able on the Wrld Wde Wb and the departnent may accept

el ectronically subnitted applications beginning July 1, 2001

The application and shall require the social security nunber

of the applicant, except as provided in paragraph (b). The

formshall be suppl enmented as needed to reflect any materi al
change in any circunstance or condition stated in the
application which takes place between the initial filing of
the application and the final grant or denial of the license
and which mght affect the decision of the departnment. If an
application is subnitted el ectronically, the departnent nay

require supplenental materials, including an origina

signature of the applicant and verification of credentials, to

be subnitted in a non-electronic format. An i nconpl ete

8
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1| application shall expire 1 year after initial filing. In order
2| to further the econonic devel opnent goals of the state, and
3| notwithstanding any law to the contrary, the departnent may
4| enter into an agreenent with the county tax collector for the
5| purpose of appointing the county tax collector as the
6 | departnent's agent to accept applications for |icenses and
7| applications for renewal s of |icenses. The agreenent nust
8| specify the tinme within which the tax collector nust forward
9 | any applications and acconpanyi ng application fees to the
10 | depart nent.
11 (b) |If an applicant has not been issued a soci al
12 | security nunber by the Federal Governnent at the tinme of
13 | application because the applicant is not a citizen or resident
14 | of this country, the departnent may process the application
15| using a uni qgue personal identification nunber. |If such an
16 | applicant is otherwise eligible for licensure, the board, or
17 | the departnent when there is no board, nmay issue a tenporary
18 | license to the applicant, which shall expire 30 days after
19 | i ssuance unl ess a social security nunber is obtained and
20| submitted in witing to the departnment. Upon receipt of the
21 | applicant's social security nunber, the departnent shall issue
22| a new license, which shall expire at the end of the current
23 | bi enni um
24 (3)(a) The board, or the departnment when there is no
25| board, may refuse to issue an initial license to any applicant
26 | who i s under investigation or prosecution in any jurisdiction
27 | for an action that would constitute a violation of this part
28 | or the professional practice acts adm nistered by the
29 | departnent and the boards, until such tinme as the
30 | investigation or prosecution is conplete, and the tine period
31| in which the licensure application nust be granted or denied
9
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1| shall be tolled until 15 days after the receipt of the fina

2| results of the investigation or prosecution.

3 (b) If an applicant has been convicted of a fel ony

4 | related to the practice or ability to practice any health care
5| profession, the board, or the departnent when there is no

6 | board, may require the applicant to prove that his or her

7] civil rights have been restored.

8 (c) In considering applications for licensure, the

9| board, or the departnent when there is no board, may require a
10 | personal appearance of the applicant. If the applicant is

11| required to appear, the tine period in which a licensure

12 | application nust be granted or denied shall be tolled unti

13 | such tine as the applicant appears. However, if the applicant
14| fails to appear before the board at either of the next two

15| regul arly schedul ed board neetings, or fails to appear hefore
16 | the departnent within 30 days if there is no board, the

17 | application for licensure shall be deni ed.

18 Section 3. Section 455.5641, Florida Statutes, is

19 | created to read:
20 455.5641 Telehealth; findings and intent; licensure.--
21 (1) The Legislature finds that there is a great and
22 | recogni zable potential for harmif persons w thout the
23 | appropriate |l evel of education, training, experience,
24 | supervision, and conpetence are allowed to provide health care
25 | services to the people of this state. The potential for harm
26 | could arise through substandard care or fraud, or both. The
27 | Legislature further finds that there is a conpelling state
28 | interest in protecting the health, safety, and welfare of the
29 | public frominconpetent, inpaired, or unscrupul ous
30| practitioners and that no less restrictive neans are avail abl e
31| to effectively protect the public than through licensure in

10
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this state. Therefore, it is the intent of the Legislature

that the use of untested, ineffective, and potentially harnfu

health care services be prohibited and that the delivery of

all health care services to the people of this state be

regul ated through the licensure of health care practitioners.
(2) The Legislature finds that the nethods for
delivering health care services to the people of this state

are rapidly changi ng due to advances in technol ogy and

t el ecommuni cati ons. However, the Legislature finds that the

conpelling state interest in protecting the public health,

safety, and welfare exists regardl ess of the nethod of

communi cation or the nethod of delivery of services.

Therefore, it is the intent of the Legislature that all health

care practitioners providing health care services to the

people of this state should be regulated in a sinilar nmanner

regardl ess of the nethod of comunication or the nethod of

delivery of services.

(3) For purposes of this section, "health care

servi ces" neans providing, attenpting to provide, or offering

to provide a diagnhosis, treatnment plan, prescription,

exam nation, or any other activity limted to persons |licensed

or otherwise legally authorized to practice nedicine as

defined in s. 458.305(3), practice osteopathic nedicine as

defined in s. 459.003(3), practice chiropractic nedicine as

defined in s. 460.403(9), practice podiatric nedicine as

defined in s. 461.003(5), practice natureopathy or naturopathy

as defined in s. 462.01(1), practice optonetry as defined in

s. 463.002(5), practice professional nursing as defined in s.

464.003(3)(a), practice practical nursing as defined in s.

464.003(3) (b), practice advanced or specialized nursing

practice as defined in s. 464.003(3)(c), practice pharnacy as

11
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defined in s. 465.003(13), practice dentistry as defined in s.

466. 003(3), practice dental hygiene as defined in s.
466.003(4), practice midwifery as defined in s. 467.003(8),
practice audiology as defined in s. 468.1125(6)(a), practice

speech-| anguage pat hol ogy as defined in s. 468.1125(7)(a),

practice nursing hone admnistration as defined in s.

468. 1655(4), practice occupational therapy as defined in s.

468. 203(4), practice respiratory care as defined in s.

468. 352(5), practice dietetics and nutrition as defined in s.

468.503(4), practice athletic training as defined in s.
468. 701(5), practice orthotics as defined in s. 468.80(7),
practice pedorthics as defined in s. 468.80(10), practice

prosthetics as defined in s. 468.80(13), practice electrolysis

or electrology as defined in s. 478.42(5), practice nassage as

defined in s. 480.033(3), practice clinical |laboratory

personnel as provided in s. 483.803, practice nedical physics

as defined in s. 483.901(3)(j), practice opticianry as defined

s. 484.002(3), dispense hearing aids as defined in s.

484.041(3), practice physical therapy as defined in s.
486.021(11), practice psychology as defined in s. 490.003(4),
practice school psychology as defined in s. 490.003(5),

practice clinical social work as defined in s. 491.003(7),

practice marriage and famly therapy as defined in s.

491. 003(8), and practice nental health counseling as defined
in s. 490.003(9).
(4) A person who is not licensed in this state as a

health care practitioner who wi shes to provide health care

services, as defined herein, to patients located in this state

by means of tel ecommunication only, nust apply to the

appropriate regulatory board, or the departnent when there is

no board, for a Florida telehealth |icense and subsequently

12
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for renewal of such license. The requirenents for an initial

telehealth |icense and subsequent renewal of such license

shall be identical to the requirenents for full licensure as

set forth in the appropriate practice act in this state for

the applicable profession, including requirenents such as

profiling, credentialing, inforned consent, and financi al

responsibility and nal practice insurance. Telehealth |icensees

nmust conply with all Florida |aws and rul es regulating the

practice of that profession

(5) Al telehealth communications, including, but not

limted to, Internet web sites, advertisenents, e-mail, and

other offers to provide health care services to the peopl e of

this state, nust clearly identify the practitioner's Florida

i cense nunber and nust include a disclainer which clearly

states that only Florida-licensed health care practitioners

may provide health care services directly to persons |ocated

in this state. The disclaimer nust al so i nclude the

departnment's mailing and Internet addresses. It is the

responsibility of the health care practitioner to ensure the

confidentiality of electronic nedical records as required by

the laws of this state.

(6) The provision of telehealth services to patients

in this state without holding an active Florida license to

practice that profession nmay be prosecuted as unlicensed

activity in accordance with this chapter. In addition, any act

perforned through tel ehealth conmuni cation that woul d

constitute a crininal violation if perforned physically in

this state may be prosecuted under Florida law as if the crine

were physically carried out in this state.

(7) Notwithstandi ng any other provision of lawto the

contrary, persons holding a valid, active license to practice

13
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in another jurisdiction may provide episodic consultative

services to a Florida |icensee without being licensed in this

state so long as the out-of-state practitioner does not

exercise prinmary authority for the care or diagnhosis of the

Fl orida patient.

(8) Only practitioners licensed in this state or

ot herwi se authorized to practice in this state may order, from

a person located outside this state, el ectronic conmuni cations

di agnostic-inmaging or treatnent services for a person |ocated

in this state.

(9) Nothing in this section shall be construed to

prohibit or restrict a health care practitioner who is not

licensed in Florida fromproviding health care services

t hrough tel ecommuni cations to a patient tenporarily visiting

Florida with whomthe health care practitioner has an

establ i shed practitioner-patient relationship so |long as the

treatnent provided is for a non-acute chronic or recurrent

illness previously diagnosed and treated by that practitioner

and so long as the practitioner holds an active unrestricted

license to practice in another state or in another recogni zed

jurisdiction.

(10) The provisions of subsection (3) do not apply to

nonr esi dent pharnmaci es regi stered pursuant to s. 465.0156 or

t he enpl oyees thereof.

(11) Nothing in this section shall be construed to

prohibit or limt the board, or the departnent when there is

no board, fromregulating Florida licensees regardl ess of the

| ocation of the patient.

(12) The board, or the departnent when there is no

board, may adopt rul es pursuant to ss. 120.536(1) and 120.54

necessary to adninister this section

14
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1 Section 4. Subsection (7) is added to section 766. 102,
2| Florida Statutes, to read

3 766. 102 Medical negligence; standards of recovery. --
4 (7) If the injury or death is alleged to have resulted
5| fromhealth care provided to a patient located in this state
6 | through nmeans of tel ecommunications, the action for recovery
7 | of damages nmay be brought in this state regardl ess of the

8 | location of the provider alleged to have caused the injury.

9 Section 5. Paragraph (d) is added to subsection (4) of
10 | section 455.565, Florida Statutes, to read:

11 455. 565 Designated health care professionals;

12 | information required for licensure. --

13 (4)

14 (d) Any applicant for initial |icensure or renewal of
15 ) licensure as a health care practitioner who submits to the

16 | Departnent of Health a set of fingerprints or informtion

17 | required for the crimnal history check required under this
18 | section shall not be required to provide a subsequent set of
19 | fingerprints or other duplicate information required for a
20| crimnal history check to the Agency for Health Care
21| Adninistration, the Departnent of Juvenile Justice, or the
22 | Departnent of Children and Fanily Services for enpl oynent or
23| licensure with such agency or departnent if the applicant has
24 | undergone a crimnal history check as a condition of initial
25| licensure or licensure renewal as a health care practitioner
26 | with the Departnment of Health or any of its regul atory boards,
27 | notwi thstandi ng any other provision of lawto the contrary. In
28 | lieu of such duplicate subm ssion, the Agency for Health Care
29 | Adnministration, the Departnent of Juvenile Justice, and the
30 | Departnent of Children and Fanmily Services shall obtain
3l | crimnal history information for enploynent or |icensure of

15
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1| health care practitioners by such agency and departnents from

2| the Departnment of Health's health care practitioner

3| credentialing system

4 Section 6. Section 455.5651, Florida Statutes, is

5| anended to read:

6 455.5651 Practitioner profile; creation.--

7 (1) Beginning July 1, 1999, the Departnent of Health

8 | shall conpile the informati on submitted pursuant to s. 455.565

9]linto a practitioner profile of the applicant subnitting the

10 | informati on, except that the Departnent of Health nay devel op

11| a format to conpile uniformy any information submtted under

12 | s. 455.565(4)(b).

13 (2) On the profile published regui+red under subsection

14 ] (1), the departnent shall indicate if the information provided

15| under s. 455.565(1)(a)7. is not corroborated by a crimna

16 | hi story check conducted according to this subsection. If the

17 | information provided under s. 455.565(1)(a)7. is corroborated

18 | by the crimnal history check, the fact that the crimna

19 | history check was performed need not be indicated on the

20| profile. The departnent, or the board having regul atory

21 | authority over the practitioner acting on behalf of the

22 | departnent, shall investigate any infornation received by the

23 | departnent or the board when it has reasonable grounds to

24 | believe that the practitioner has violated any | aw t hat

25| relates to the practitioner's practi ce.

26 (3) The Departnent of Health may include in each

27 | practitioner's practitioner profile that crimnal information

28 | that directly relates to the practitioner's ability to

29 | conpetently practice his or her profession. The departnent

30| nmust include in each practitioner's practitioner profile the

31| following statenent: "The crimnal history information, if
16
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any exists, may be inconplete; federal crimnal history

information is not available to the public." The departnment

shall not publish a crinminal conviction if such conviction has

been seal ed, expunged, or pardoned.
(4) The Departnent of Health shall include, with
respect to a practitioner licensed under chapter 458 or

chapter 459, a statenent of how the practitioner has el ected
to conply with the financial responsibility requirenments of s.
458. 320 or s. 459.0085. The departnent shall include, with
respect to practitioners subject to s. 455.694, a statenment of

how t he practitioner has elected to conply with the financi al

responsibility requirenments of that section. The departnent

shall include, with respect to practitioners |icensed under
chapter 458, chapter 459, or chapter 461, infornmation relating
to liability actions which has been reported under s. 455.697
or s. 627.912 within the previous 10 years for any paid claim
t hat exceeds $5,000. Such clains information shall be reported
in the context of conparing an individual practitioner's
clains to the experience of other practitioners phystetrans
within the sane specialty, or profession if the practitioner

is not a specialist,to the extent such information is

available to the Departnent of Health. If information relating
toaliability action is included in a practitioner's
practitioner profile, the profile nust also include the
following statenent: "Settlenent of a claimmay occur for a
vari ety of reasons that do not necessarily reflect negatively
on the professional conpetence or conduct of the practitioner

physieiran. A paynent in settlenent of a nedical nmal practice
action or claimshould not be construed as creating a
presunption that nedical mal practice has occurred.”

17
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(5) The Departnent of Health may not incl ude
disciplinary action taken by a |licensed hospital or an
anbul atory surgical center in the practitioner profile.

(6) The Departnent of Health may include in the
practitioner's practitioner profile any other information that
is a public record of any governnmental entity and that rel ates
to a practitioner's ability to conpetently practice his or her
prof ession. However, the departnment nust consult with the
board having regulatory authority over the practitioner before
such information is included in his or her profile.

(7) Upon the conpletion of a practitioner profile
under this section, the Departnment of Health shall furnish the
practitioner who is the subject of the profile a copy of it.
The practitioner has a period of 30 days in which to review
the profile and to correct any factual inaccuracies init. The
Departnent of Health shall nake the profile available to the
public at the end of the 30-day period. The departnent shal
nmake the profiles available to the public through the Wrld
W de Web and ot her conmonly used neans of distribution

(8) Making a practitioner profile available to the
public under this section does not constitute agency action
for which a hearing under s. 120.57 may be sought.

Section 7. Section 455.5653, Florida Statutes, is
amended to read:

455.5653 Practitioner profiles; data
storage.--Effective upon this act becoming a law, the
Departnent of Health nust devel op or contract for a conputer
systemto accommpdate the new data col |l ection and storage
requi renments under this act pending the devel opnent and
operation of a conputer system by the Departnent of Health for
handling the collection, input, revision, and update of data

18
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subm tted by physicians as a part of their initial |icensure
or renewal to be conpiled into individual practitioner
profiles. The Departnent of Health nust incorporate any data
required by this act into the conputer systemused in
conjunction with the regulation of health care professions

under its jurisdiction. Fhedepartrent—rust—devetop—by—the

The Departnent of Health is authorized to contract with and

negoti ate any interagency agreenent necessary to devel op and

i mpl erent the practitioner profiles. The Departnent of Health
shal | have access to any information or record naintained by
the Agency for Health Care Admi nistration, including any

i nformation or record that is otherw se confidential and
exenpt fromthe provisions of chapter 119 and s. 24(a), Art. |
of the State Constitution, so that the Departnent of Health
may corroborate any infornmation that practitioners phystetrans

are required to report under s. 455.565.

Section 8. Section 455.5654, Florida Statutes, is
amended to read:

455. 5654 Practitioner profiles; rules;
wor kshops. --Ef fective upon this act beconing a |law, the
Departnent of Health shall adopt rules for the formof a
practitioner profile that the agency is required to prepare.
The Departnent of Health, pursuant to chapter 120, nust hold
publ i ¢ workshops for purposes of rule devel opnent to inpl enent
this section. An agency to which information is to be
subm tted under this act may adopt by rule a formfor the
subm ssion of the information required under s. 455.565.

19
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1 Section 9. Subsection (1) of section 455.567, Florida
2| Statutes, is anended to read:
3 455,567 Sexual misconduct; disqualification for
4| license, certificate, or registration.--
5 (1) Sexual mnmisconduct in the practice of a health care
6 | profession neans violation of the professional relationship
7 | through which the health care practitioner uses such
8| relationship to engage or attenpt to engage the patient or
9] client, or an inmediate fanmly nenber, guardian, or
10 | representative of the patient or client in, or to induce or
11| attenpt to induce such person to engage in, verbal or physica
12 | sexual activity outside the scope of the professional practice
13 | of such health care profession. Sexual m sconduct in the
14 | practice of a health care profession is prohibited.
15 Section 10. Paragraphs (f) and (u) of subsection (1),
16 | paragraph (c) of subsection (2), and subsection (3) of section
17 | 455.624, Florida Statutes, are anended, and paragraphs (y) and
18 | (z) are added to subsection (1) of said section, to read:
19 455. 624 Gounds for discipline; penalties;
20 | enforcenent. - -
21 (1) The following acts shall constitute grounds for
22 | which the disciplinary actions specified in subsection (2) may
23 | be taken:
24 (f) Having a license or the authority to practice any
25 | t+he regul at ed profession revoked, suspended, or otherw se
26 | acted against, including the denial of |icensure, by the
27 | licensing authority of any jurisdiction, including its
28 | agenci es or subdivisions, for a violation that woul d
29 | constitute a violation under Florida | aw. The licensing
30| authority's acceptance of a relinquishnment of |icensure,
31| stipulation, consent order, or other settlenent, offered in
20
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response to or in anticipation of the filing of charges
against the license, shall be construed as action against the
i cense.
(u) Engaging or attenpting to engage in sexua
m sconduct as defined and prohibited in s. 455.567(1)a
. ¥ . bl hvsieal I it
I N e . . ettt
I e o E e F P |t I
bl hvsieal I it

(y) Being unable to practice with reasonable skill and

safety to patients by reason of illness or use of al cohol

drugs, narcotics, chenmicals, or any other type of material or

as a result of any nmental or physical condition. In enforcing

this paragraph, the departnent shall have, upon a finding of

the secretary or the secretary's desi gnee that probable cause

exists to believe that the licensee is unable to practice

because of the reasons stated in this paragraph, the authority

to issue an order to conpel a licensee to subnit to a nental

or physical exam nation by physicians desi gnated by the

departnent. If the licensee refuses to conply with such order

the departnent's order directing such exanination may be

enforced by filing a petition for enforcenent in the circuit

court where the |icensee resides or does busi ness. The

| i censee agai nst whomthe petition is filed nmay not be naned

or identified by initials in any public court records or

docunents, and the proceedings shall be closed to the public.

The departnent shall be entitled to the summary procedure

provided in s. 51.011. A licensee or certificatehol der

af fected under this paragraph shall at reasonable intervals be

af forded an opportunity to denonstrate that he or she can

21
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1| resune the conpetent practice of his or her profession with

2 | reasonable skill and safety to patients.

3 (z) Testing positive for any drug, as defined in s.

4] 112. 0455, on any confirned preenpl oynent or enpl oyer-ordered

5| drug screening when the practitioner does not have a | awf ul

6| prescription and legitimte nedical reason for using such

7| drug.

8 (2) \When the board, or the departnent when there is no

9 | board, finds any person guilty of the grounds set forth in

10 | subsection (1) or of any grounds set forth in the applicable

11 | practice act, including conduct constituting a substanti al

12 | violation of subsection (1) or a violation of the applicable

13 | practice act which occurred prior to obtaining a license, it

14 | may enter an order inposing one or nore of the follow ng

15| penal ti es:

16 (c) Restriction of practice or license.

17

18 | I n deternining what action is appropriate, the board, or

19 | departnent when there is no board, nust first consider what

20 | sanctions are necessary to protect the public or to conpensate

21| the patient. Only after those sanctions have been inposed nay

22 | the disciplining authority consider and include in the order

23 | requirenents designed to rehabilitate the practitioner. A

24 | costs associated with conpliance with orders issued under this

25 | subsection are the obligation of the practitioner

26 (3)(a) Notwithstanding subsection (2), if the ground

27 | for disciplinary action is the first-tinme failure of the

28 | licensee to satisfy continuing education requirenents

29 | established by the board, or by the departnent if there is no

30 | board, the board or departnent, as applicable, shall issue a

31| citation in accordance with s. 455.617 and assess a fine, as
22
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1| deternined by the board or departnent by rule. In addition,

2| for each hour of continuing education not conpleted or

3| conpleted late, the board or departnment, as applicable, my
4| require the licensee to take 1 additional hour of continuing
5| education for each hour not conpleted or conpleted |ate.

6 (b) Notwi thstandi ng subsection (2), if the ground for
7| disciplinary action is the first-tine violation of a practice
8 | act for unprofessional conduct, as used in ss. 464.018(1)(h),
9] 467.203(1)(f), 468.365(1)(f), and 478.52(1)(f), and no actua
10| harmto the patient occurred, the board or departnent, as

11 | applicable, shall issue a citation in accordance with s.

12 | 455. 617 and assess a penalty as deternmined by rule of the

13 | board or departnent.

14 Section 11. For the purpose of incorporating the

15 | anendnent to section 455.624, Florida Statutes, in references
16 | thereto, the sections or subdivisions of Florida Statutes set
17 | forth bel ow are reenacted to read:

18 455.577 Penalty for theft or reproduction of an

19 | examination.--In addition to, or in lieu of, any other
20 | discipline inposed pursuant to s. 455.624, the theft of an
21 | exam nation in whole or in part or the act of reproducing or
22 | copyi ng any exam nation adm ni stered by the departnent,
23 | whet her such exanination is reproduced or copied in part or in
24 | whol e and by any neans, constitutes a felony of the third
25 | degree, punishable as provided in s. 775.082, s. 775.083, or
26 | s. 775.084.
27 455.631 Penalty for giving false information.--In
28 | addition to, or in lieu of, any other discipline inposed
29 | pursuant to s. 455.624, the act of knowi ngly giving false
30| information in the course of applying for or obtaining a
31| license fromthe departnent, or any board thereunder, with

23
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1|intent to nmislead a public servant in the performance of his

2| or her official duties, or the act of attenpting to obtain or

3| obtaining a license fromthe departnent, or any board

4 | thereunder, to practice a profession by know ngly nisleading

5| statenents or knowi ng misrepresentations constitutes a fel ony

6| of the third degree, punishable as provided in s. 775.082, s.

7| 775.083, or s. 775.084.

8 455. 651 Disclosure of confidential information.--

9 (2) Any person who willfully violates any provision of
10| this section is guilty of a m sdeneanor of the first degree,
11 | puni shable as provided in s. 775.082 or s. 775.083, and nay be
12 | subject to discipline pursuant to s. 455.624, and, if
13 | applicable, shall be renpved fromoffice, enploynent, or the
14 | contractual rel ationship.

15 455,712 Business establishnents; requirenents for
16 | active status |licenses.--
17 (1) A business establishnent regulated by the Division
18 | of Medical Quality Assurance pursuant to this part may provide
19 | regul ated services only if the business establishnment has an
20 | active status license. A business establishnent that provides
21 | regul ated services without an active status license is in
22| violation of this section and s. 455.624, and the board, or
23| the departnent if there is no board, nay inpose discipline on
24 | the business establishment.
25 458. 347 Physici an assistants. --
26 (7) PHYSI Cl AN ASSI STANT LI CENSURE. - -
27 (g) The Board of Medicine may inmpose any of the
28 | penalties specified in ss. 455.624 and 458.331(2) upon a
29 | physician assistant if the physician assistant or the
30 | supervising physician has been found guilty of or is being
31
24

CODING:WOrds st+ieken are deletions; words underlined are additions.




CS/HB 1659, First Engrossed

1| investigated for any act that constitutes a violation of this
2| chapter or part |l of chapter 455.

3 459. 022 Physician assistants. --

4 (7) PHYSI Cl AN ASSI STANT LI CENSURE. - -

5 (f) The Board of Osteopathic Medicine may i npose any
6| of the penalties specified in ss. 455.624 and 459. 015(2) upon
7 | a physician assistant if the physician assistant or the

8 | supervi sing physician has been found guilty of or is being

9| investigated for any act that constitutes a violation of this
10 | chapter or part Il of chapter 455.

11 468.1755 Disciplinary proceedings. --

12 (1) The following acts shall constitute grounds for
13 | which the disciplinary actions in subsection (2) may be taken
14 (a) Violation of any provision of s. 455.624(1) or s
15| 468. 1745(1).

16 468.719 Disciplinary actions.--

17 (1) The following acts shall be grounds for

18 | disciplinary actions provided for in subsection (2):

19 (a) Aviolation of any law relating to the practice of
20| athletic training, including, but not limted to, any
21| violation of this part, s. 455.624, or any rule adopted
22 | pursuant thereto.
23 (2) When the board finds any person guilty of any of
24 | the acts set forth in subsection (1), the board nmay enter an
25 | order inposing one or nore of the penalties provided in s.
26 | 455. 624.
27 468.811 Disciplinary proceedings. --
28 (1) The following acts are grounds for disciplinary
29 | action against a licensee and the issuance of cease and desi st
30| orders or other related action by the departnent, pursuant to
31

25
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s. 455. 624, agai nst any person who engages in or aids in a
vi ol ation.

(a) Attenpting to procure a license by fraudul ent
m srepresentation.

(b) Having a license to practice orthoti cs,
prost hetics, or pedorthics revoked, suspended, or otherw se
acted against, including the denial of |icensure in another
jurisdiction.

(c) Being convicted or found guilty of or pleading
nol o contendere to, regardl ess of adjudication, in any
jurisdiction, a crinme that directly relates to the practice of
orthotics, prosthetics, or pedorthics, including violations of
federal laws or regul ations regarding orthotics, prosthetics,
or pedort hi cs.

(d) Filing a report or record that the |icensee knows
is false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing, or inducing another
person to i npede or obstruct such filing. Such reports or
records include only reports or records that are signed in a
person's capacity as a |licensee under this act.

(e) Advertising goods or services in a fraudul ent,
fal se, deceptive, or msleadi ng manner

(f) Violation of this act or part Il of chapter 455,
or any rul es adopted thereunder

(g) Violation of an order of the board, agency, or
departnent previously entered in a disciplinary hearing or
failure to conply with a subpoena issued by the board, agency,
or departnent.

(h) Practicing with a revoked, suspended, or inactive
i cense.

26
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(i) Goss or repeated mal practice or the failure to
deliver orthotic, prosthetic, or pedorthic services with that
| evel of care and skill which is recognized by a reasonably
prudent |icensed practitioner with sinilar professiona
training as being acceptabl e under similar conditions and
ci rcunst ances.

(j) Failing to provide witten notice of any
applicable warranty for an orthosis, prosthesis, or pedorthic
device that is provided to a patient.

(2) The board may enter an order inposing one or nore
of the penalties in s. 455.624(2) agai nst any person who
vi ol ates any provision of subsection (1).

484.056 Disciplinary proceedings. --

(1) The following acts relating to the practice of
di spensi ng hearing aids shall be grounds for both disciplinary
action against a hearing aid specialist as set forth in this
section and cease and desist or other related action by the
departnment as set forth in s. 455.637 agai nst any person
owni ng or operating a hearing aid establishnent who engages
in, aids, or abets any such violation:

(a) Violation of any provision of s. 455.624(1), s.
484.0512, or s. 484.053.

Section 12. Section 455.704, Florida Statutes, is
r epeal ed

Section 13. Subsections (1), (2), and (3) of section
455. 707, Florida Statutes, are anended to read:

455,707 Treatnent prograns for inpaired

practitioners.--

(1) For professions that do not have inpaired
practitioner prograns provided for in their practice acts, the
departnent shall, by rule, designate approved inpaired

27
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practitioner treatwent prograns under this section. The

departnment may adopt rules setting forth appropriate criteria

for approval of treatnent providers based—onrnthepotecires—and

el s hed] I I
Cormittee. The rules may fust specify the manner in which the

consultant, retained as set forth in subsection (2),works

with the departnent in intervention, requirenents for
eval uating and treating a professional, and requirenents for
the continued care and nonitoring of a professional by the

consul tant by an approved at—a—departrent—approved treat nent
provi der. The—departrent—shat—not—econpet—any—inpaired
- . . I ’ ’
it I : . .

(2) The departnent shall retain one or nore inpaired
practitioner consultants as—+econmended—by—the—commttee. A
consultant shall be a |icensee er—recoveredticensee under the
jurisdiction of the Division of Medical Quality Assurance

within the departnent, and at | east one consultant nust be a
practitioner or recovered practitioner |icensed under chapter
458, chapter 459, or chapter 464. The consultant shall assi st
t he probabl e cause panel and departnent in carrying out the
responsibilities of this section. This shall include working
Wi th departnent investigators to deternine whether a
practitioner is, in fact, inpaired.

(3)(a) Wenever the departnent receives a witten or
oral legally sufficient conplaint alleging that a |licensee
under the jurisdiction of the Division of Medical Quality
Assurance within the departnent is inpaired as a result of the
m suse or abuse of al cohol or drugs, or both, or due to a
nmental or physical condition which could affect the |icensee's
ability to practice with skill and safety, and no conpl ai nt

28
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agai nst the licensee other than inpairment exists, the
reporting of such information shall not constitute grounds for
di sci pline pursuant to s. 455.624 or the correspondi ng grounds

for discipline within the applicable practice act a—conptarnt
wHthin—the—reanitng—of—s—455-62% i f the probabl e cause pane

of the appropriate board, or the departnent when there is no

board, finds:

1. The licensee has acknow edged the inpairnent
probl em

2. The licensee has voluntarily enrolled in an
appropriate, approved treatnent program

3. The licensee has voluntarily w thdrawn from
practice or limted the scope of practice as required by the
consul t ant determnetd—by—the—panet—or—the—departnent—when
there—+s—no—board, in each case, until such tine as the panel
or the departnment when there is no board, is satisfied the

| i censee has successfully conpleted an approved treat nment
program

4. The licensee has executed rel eases for nedica
records, authorizing the release of all records of
eval uati ons, diagnoses, and treatnent of the |icensee,
i ncluding records of treatnment for enotional or nental
conditions, to the consultant. The consultant shall make no
copies or reports of records that do not regard the issue of
the licensee's inpairnent and his or her participation in a
treatment program

(b) If, however, the departnent has not received a

legally sufficient conplaint and the |icensee agrees to

wi thdraw from practice until such tinme as the consultant
determ nes the licensee has satisfactorily conpleted an
approved treatnent programor eval uation, the probable cause

29
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1| panel, or the departnment when there is no board, shall not
2 | becone involved in the licensee's case.
3 (c) Inquiries related to inpairnment treatnent prograns
4| designed to provide information to the |icensee and others and
5| which do not indicate that the licensee presents a danger to
6| the public shall not constitute a conplaint within the neaning
7| of s. 455.621 and shall be exenpt fromthe provisions of this
8 | subsecti on.
9 (d) \Whenever the departnent receives a legally
10 | sufficient conplaint alleging that a licensee is inpaired as
11 | described in paragraph (a) and no conplaint against the
12 | Iicensee other than inpairnment exists, the departnent shal
13| forward all information in its possession regarding the
14 | inpaired licensee to the consultant. For the purposes of this
15| section, a suspension fromhospital staff privileges due to
16 | the inpai rnment does not constitute a conplaint.
17 (e) The probabl e cause panel, or the departnent when
18 | there is no board, shall work directly with the consultant,
19| and all information concerning a practitioner obtained from
20| the consultant by the panel, or the departnent when there is
21| no board, shall remain confidential and exenpt fromthe
22 | provisions of s. 119.07(1), subject to the provisions of
23 | subsections (5) and (6).
24 (f) A finding of probable cause shall not be nade as
25| long as the panel, or the departnent when there is no board,
26 | is satisfied, based upon information it receives fromthe
27 | consultant and the departnent, that the licensee is
28 | progressing satisfactorily in an approved i npaired
29 | practitioner treatwrent program and no ot her conpl ai nt agai nst
30| the licensee exists.
31

30
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1 Section 14. Subsection (1) of section 310.102, Florida
2| Statutes, is anended to read:
3 310. 102 Treatnent prograns for inpaired pilots and
4 | deputy pilots.--
5 (1) The departnent shall, by rule, designate approved
6| treatnment prograns for inpaired pilots and deputy pilots under
7| this section. The departnent may adopt rules setting forth
8 | appropriate criteria for approval of treatnent providers based
9 | en—the—potecires—and—gui-denes—estabt-shed—by—thetrnpaired
10 | Practitioners—Committee—under—s—455-764.
11 Section 15. Section 455.711, Florida Statutes, is
12 | anended to read:
13 455. 711 Licenses; active and inactive angd—deHneguent
14 | status; delinguency. --
15 (1) A licensee may practice a profession only if the
16 | licensee has an active status license. A licensee who
17 | practices a profession without an active status license is in
18 | violation of this section and s. 455.624, and the board, or
19 | the departnent if there is no board, nay inpose discipline on
20 | the licensee.
21 (2) Each board, or the departnent if there is no
22 | board, shall pernit a |licensee to choose, at the tine of
23| licensure renewal, an active or inactive status. Hewever—=a
24 | H—eensee—who—changes—frominacti-ve—to—acti-ve——status—+snot
25 | eHgibte—toreturn—toinacti-ve—status—unti-+—thetH-ecensee
26 | thereafter—conpletes—aH-ecensure—ecyecte—on—active—Sstatus—
27 (3) Each board, or the departnent if there is no
28 | board, shall by rule inpose a fee for renewal of an active or
29 | inactive status license. The renewal fee for an inactive
30| status license may not exceed whiech—i+sno—greater—than the fee
31| for an active status |icense.

31
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(4) Notwithstandi ng any other provision of lawto the

contrary, a licensee may change licensure status at any tine.

(a) Active status |licensees choosing inactive status

at the tine of license renewal nust pay the inactive status

renewal fee, and, if applicable, the delingquency fee and the

fee to change licensure status. Active status |icensees

choosing inactive status at any other tine than at the tine of

license renewal nmust pay the fee to change |icensure status.

(b) An inactive status |icensee may change to active
status at any tine, if the licensee neets all requirenents for

acti ve st at usr—pays—any—addi-tonrnat—t+ecensure—fees—necessary—to
e . I . . ’
L eabl . . : I o] i I
I ey . I 1 I " o
educaton—+egurenrents—as—spect-Hed—+n—this—seetton. | nactive

status |licensees choosing active status at the tine of |icense

renewal nust pay the active status renewal fee, any applicable

reactivation fees as set by the board, or the departnent if

there is no board, and, if applicable, the delinquency fee and

the fee to change licensure status. | nactive status |icensees

choosing active status at any other tine than at the tine of

license renewal nmust pay the difference between the inactive

status renewal fee and the active status renewal fee, if any

exi sts, any applicable reactivation fees as set by the board,

or the departnment if there is no board, and the fee to change

| i censure stat us.

(5) A licensee nust apply with a conplete application
as defined by rule of the board, or the departnent if there is
no board, to renew an active statdus or inactive status |icense
before the license expires. If a licensee fails to renew
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before the license expires, the license becones delinquent in
the license cycle follow ng expiration

(6) A delinquent status |icensee nust affirmatively
apply with a conplete application, as defined by rule of the
board, or the departnent if there is no board, for active or
i nactive status during the licensure cycle in which a |icensee
becones delinquent. Failure by a delingquent status |licensee to
becone active or inactive before the expiration of the current
licensure cycle renders the license null w thout any further
action by the board or the departnent. Any subsequent
licensure shall be as a result of applying for and neeting al
requi rements inposed on an applicant for new |licensure.

(7) Each board, or the departnent if there is no
board, shall by rule inpose an additional delinquency fee, not
to exceed the biennial renewal fee for an active status
license, on a delinguent status |icensee when such |icensee
applies for active or inactive status.

(8) Each board, or the departnent if there is no
board, shall by rule inpose an additional fee, not to exceed
t he biennial renewal fee for an active status |icense, for
processing a licensee's request to change licensure status at
any tinme other than at the beginning of a licensure cycle.

(9) Each board, or the departnent if there is no
board, may by rul e i npose reasonabl e conditions, excluding
full reexam nation but including part of a nationa
exam nation or a special purpose exam nation to assess current
conpet ency, necessary to ensure that a |icensee who has been
on inactive status for nore than two consecutive bienni al
licensure cycles and who applies for active status can
practice with the care and skill sufficient to protect the
health, safety, and welfare of the public. Reactivation
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1| requirenents may differ depending on the length of tine
2| licensees are inactive. The costs to neet reactivation
3| requirenents shall be borne by licensees requesting
4 | reactivation.
5 (10) Before reactivation, an inactive status |icensee
6| or a delinquent |icensee who was inactive prior to becoming
7 | deli nquent nust neet the sane continuing education
8| requirenments, if any, inposed on an active status |icensee for
9] all biennial licensure periods in which the |icensee was
10 | inactive or delinguent.
11 (11) The status or a change in status of a |licensee
12 | does not alter in any way the right of the board, or of the
13 | departnent if there is no board, to inpose discipline or to
14 | enforce discipline previously inposed on a |licensee for acts
15| or onissions committed by the licensee while holding a
16 | i cense, whether active, inactive, or delinquent.
17 (12) This section does not apply to a business
18 | establishnent registered, pernitted, or licensed by the
19 | departnent to do business.
20 (13) The board, or the departnment when there is no
21 | board, may adopt rules pursuant to ss. 120.536(1) and 120.54
22 | as necessary to inplenent this section
23 Section 16. Subsection (3) of section 455.587, Florida
24 | Statutes, is anended to read:
25 455.587 Fees; receipts; disposition.--
26 (3) Each board, or the departnent if there is no
27 | board, may, by rule, assess and collect a one-tine fee from
28 | each active status licensee and each vetuntary inactive status
29 | licensee in an anount necessary to elimnate a cash deficit
30| or, if there is not a cash deficit, in an anmount sufficient to
31| maintain the financial integrity of the professions as
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required in this section. Not nore than one such assessnent
may be made in any 4-year period wthout specific |egislative
aut hori zati on.

Section 17. Subsection (1) of section 455.714, Florida
Statutes, is anended to read:

455. 714 Renewal and cancell ati on notices.--

(1) At least 90 days before the end of a licensure
cycl e, the departnment shall

(a) Forward a licensure renewal notification to an
active or inactive status licensee at the licensee's |ast
known address of record with the departnent.

(b) Forward a notice of pending cancell ation of
licensure to a delinquent status |icensee at the licensee's
| ast known address of record with the departnent.

Section 18. Section 455.719, Florida Statutes, is
created to read

455.719 Health care professionals; exenption from

disqualification fromenploynent or contracting.--Any other

provision of law to the contrary notw thstanding, only the

appropriate regulatory board, or the departnent when there is

no board, nmay grant an exenption fromdisqualification from

enpl oynent or contracting as provided in s. 435.07 to a person

under the licensing jurisdiction of that board or the

departnent, as applicable.

Section 19. Paragraph (a) of subsection (4) of section
943. 0585, Florida Statutes, is anended to read:

943. 0585 Court-ordered expunction of crinmnal history
records.--The courts of this state have jurisdiction over
their own procedures, including the maintenance, expunction
and correction of judicial records containing crinmnal history
information to the extent such procedures are not inconsistent
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1| with the conditions, responsibilities, and duties established
2| by this section. Any court of conpetent jurisdiction my

3| order a crimnal justice agency to expunge the crimna

4| history record of a minor or an adult who conplies with the

5| requirements of this section. The court shall not order a

6| crimnal justice agency to expunge a crinmnal history record
7| until the person seeking to expunge a crimnal history record
8 | has applied for and received a certificate of eligibility for
9 | expunction pursuant to subsection (2). A crimnal history

10| record that relates to a violation of chapter 794, s. 800. 04,
11| s. 817.034, s. 827.071, chapter 839, s. 893.135, or a

12 | violation enunerated in s. 907.041 nay not be expunged,

13 | without regard to whet her adjudication was withheld, if the
14 | defendant was found guilty of or pled guilty or nolo

15| contendere to the offense, or if the defendant, as a m nor

16 | was found to have commtted, or pled guilty or nolo contendere
17 to comitting, the offense as a delinquent act. The court nay
18 | only order expunction of a crimnal history record pertaining
19| to one arrest or one incident of alleged crinmnal activity,
20 | except as provided in this section. The court may, at its sole
21 | discretion, order the expunction of a crimnal history record
22 | pertaining to nore than one arrest if the additional arrests
23| directly relate to the original arrest. If the court intends
24 | to order the expunction of records pertaining to such
25| additional arrests, such intent nust be specified in the
26 | order. A crinnal justice agency nay not expunge any record
27 | pertaining to such additional arrests if the order to expunge
28 | does not articulate the intention of the court to expunge a
29 | record pertaining to nore than one arrest. This section does
30| not prevent the court fromordering the expunction of only a
31| portion of a crinminal history record pertaining to one arrest
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1| or one incident of alleged crinnal activity. Notwithstanding
2l any law to the contrary, a crinmnal justice agency may conply
3| with laws, court orders, and official requests of other
4| jurisdictions relating to expunction, correction, or
5| confidential handling of crimnal history records or
6 | informati on derived therefrom This section does not confer
7] any right to the expunction of any crininal history record,
8 | and any request for expunction of a crimnal history record
9| may be denied at the sole discretion of the court.
10 (4) EFFECT OF CRIM NAL HI STORY RECORD EXPUNCTI ON. - - Any
11| criminal history record of a minor or an adult which is
12 | ordered expunged by a court of conpetent jurisdiction pursuant
13| to this section nust be physically destroyed or obliterated by
14 | any crimnal justice agency having custody of such record;
15| except that any crimnal history record in the custody of the
16 | departnent nust be retained in all cases. A crimnal history
17 | record ordered expunged that is retained by the departnent is
18 | confidential and exenpt fromthe provisions of s. 119.07(1)
19| and s. 24(a), Art. | of the State Constitution and not
20 | avail able to any person or entity except upon order of a court
21| of conpetent jurisdiction. Acrimnal justice agency may
22 | retain a notation indicating conpliance with an order to
23 | expunge.
24 (a) The person who is the subject of a crimna
25| history record that is expunged under this section or under
26 | other provisions of law, including former s. 893.14, forner s.
271 901.33, and fornmer s. 943.058, may lawfully deny or fail to
28 | acknowl edge the arrests covered by the expunged record, except
29 | when the subject of the record:
30 1. 1Is a candidate for enploynent with a crimnna
31| justice agency;
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2. |Is a defendant in a criminal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.059;

4. |s a candidate for adm ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fam |y Services
or the Departrment of Juvenile Justice or to be enpl oyed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnentally
di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(15), s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415.1075(4), s. 985.407, or chapter 400; o+

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any local governmental entity that
licenses child care facilities; or—

7. 1s seeking to be enployed or licensed by or to

contract with the Departnent of Health or to be enpl oyed or

used by such contractor or licensee in a sensitive position

havi ng direct contact with children, the devel opnentally

di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(15), s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415.1075(4), s. 985.407, or chapter 400.

Section 20. Paragraph (a) of subsection (4) of section
943.059, Florida Statutes, is anended to read:

943.059 Court-ordered sealing of crimnal history

records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
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1| mai ntenance, sealing, and correction of judicial records
2| containing crimnal history information to the extent such
3 | procedures are not inconsistent with the conditions,
4 | responsibilities, and duties established by this section. Any
5] court of conpetent jurisdiction may order a crimnal justice
6 | agency to seal the crinminal history record of a minor or an
7 | adult who conplies with the requirenments of this section. The
8 | court shall not order a crimnal justice agency to seal a
9| crimnal history record until the person seeking to seal a
10| criminal history record has applied for and received a
11 | certificate of eligibility for sealing pursuant to subsection
121 (2). Acrinmnal history record that relates to a violation of
13 | chapter 794, s. 800.04, s. 817.034, s. 827.071, chapter 839,
14| s. 893.135, or a violation enunerated in s. 907.041 nay not be
15| seal ed, without regard to whet her adjudication was wi thheld,
16 | if the defendant was found guilty of or pled guilty or nolo
17 | contendere to the offense, or if the defendant, as a m nor
18 | was found to have comritted or pled guilty or nolo contendere
19| to committing the offense as a delinquent act. The court nay
20| only order sealing of a crimnal history record pertaining to
21| one arrest or one incident of alleged crininal activity,
22 | except as provided in this section. The court may, at its sole
23 | discretion, order the sealing of a crimnal history record
24 | pertaining to nore than one arrest if the additional arrests
25| directly relate to the original arrest. |If the court intends
26 | to order the sealing of records pertaining to such additiona
27 | arrests, such intent nust be specified in the order. A
28 | crimnal justice agency may not seal any record pertaining to
29 | such additional arrests if the order to seal does not
30| articulate the intention of the court to seal records
31| pertaining to nore than one arrest. This section does not
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prevent the court fromordering the sealing of only a portion
of a crimnal history record pertaining to one arrest or one
incident of alleged crimnal activity. Notw thstanding any | aw
to the contrary, a crimnal justice agency may conply with

| aws, court orders, and official requests of other
jurisdictions relating to sealing, correction, or confidential
handling of criminal history records or information derived
therefrom This section does not confer any right to the
sealing of any crininal history record, and any request for
sealing a crimnal history record may be denied at the sole

di scretion of the court.

(4) EFFECT OF CRIM NAL HI STORY RECORD SEALING --A
crimnal history record of a minor or an adult which is
ordered seal ed by a court of conpetent jurisdiction pursuant
to this section is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
and is available only to the person who is the subject of the
record, to the subject's attorney, to crimnal justice
agencies for their respective crinmnal justice purposes, or to
those entities set forth in subparagraphs (a)l., 4., 5., and
6. for their respective |icensing and enpl oynent purposes.

(a) The subject of a crimnal history record seal ed
under this section or under other provisions of law, including
former s. 893.14, forner s. 901.33, and fornmer s. 943. 058, nay
lawful ly deny or fail to acknow edge the arrests covered by
the seal ed record, except when the subject of the record:

1. 1Is a candidate for enploynent with a crimna
justice agency;

2. |Is a defendant in a crinminal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943. 0585;
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1 4. |s a candidate for adm ssion to The Florida Bar
2 5. |Is seeking to be enployed or licensed by or to
3] contract with the Departnent of Children and Family Services
4| or the Departnent of Juvenile Justice or to be enpl oyed or
5] used by such contractor or licensee in a sensitive position
6 | having direct contact with children, the devel opnentally
7 | disabl ed, the aged, or the elderly as provided in s.
8| 110.1127(3), s. 393.063(15), s. 394.4572(1), s. 397.451, s.
9| 402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
10| 415. 103, s. 985.407, or chapter 400; o+
11 6. |s seeking to be enployed or licensed by or to
12 | contract with the Departnment of Health or to be enpl oyed or
13 | used by such contractor or licensee in a sensitive position
14 | having direct contact with children, the devel opnentally
15| di sabled, the aged, or the elderly as provided in s.
16 | 110.1127(3), s.393.063(15), s. 394.4572(1), s. 397.451, s.
17 | 402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
18 | 415.1075(4), s. 985.407, or chapter 400; or
19 7.6- 1s seeking to be enployed or licensed by the
20| O fice of Teacher Education, Certification, Staff Devel opnent,
21| and Professional Practices of the Departnment of Education, any
22 | district school board, or any local governnental entity which
23| licenses child care facilities.
24 Section 21. Section 455.637, Florida Statutes, is
25| anended to read:
26 455. 637 Unlicensed practice of a health care
27 | profession; intent;cease and desist notice; penalties ervit
28 | penatty; enforcenent; citations; fees;allocation and
29 | di sposition of noneys coll ected.--
30 (1) It is the intent of the Legislature that vigorous
31| enforcenment of licensure regulation for all health care
41
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professions is a state priority in order to protect Florida

residents and visitors fromthe potentially serious and

danger ous consequences of receiving nmedical and health care

services fromunlicensed persons whose professional education

and training and other relevant qualifications have not been

approved through the issuance of a license by the appropriate

regul atory board or the departnment when there is no board. The

unlicensed practice of a health care profession or the

perfornmance or delivery of nedical or health care services to

patients in this state without a valid, active license to

practice that profession, regardless of the neans of the

perfornmance or delivery of such services, is strictly
pr ohi bi t ed.
(2) The penalties for unlicensed practice of a health

care profession shall include the foll ow ng:

(a) £ When the departnent has probabl e cause to
believe that any person not |icensed by the departnent, or the
appropriate regulatory board within the departnent, has
vi ol ated any provision of this part or any statute that
relates to the practice of a profession regulated by the
departnent, or any rul e adopted pursuant thereto, the
departnment may issue and deliver to such person a notice to
cease and desist fromsuch violation. In addition, the
departnment may i ssue and deliver a notice to cease and desi st
to any person who aids and abets the unlicensed practice of a
prof essi on by enpl oyi ng such unlicensed person. The issuance
of a notice to cease and desi st shall not constitute agency
action for which a hearing under ss. 120.569 and 120.57 may be
sought. For the purpose of enforcing a cease and desi st order
the departnent may file a proceeding in the nane of the state
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1| seeking issuance of an injunction or a wit of mandanus
2 | agai nst any person who viol ates any provisions of such order.
3 (b) In addition to the feregoing renedi es under
4 | paragraph (a), the departnent nmay inpose by citation an
5| adnini strative penalty not to exceed $5,000 per incident
6 | pursuant—to—theprovistons—of—chapter—120—or—may+ssue—a
7 | ertatien—pursuant—to—theprovisiens—of——subseetion—+(3). The
8| citation shall be issued to the subject and shall contain the
9 | subject's name and any other information the departnent
10| determines to be necessary to identify the subject, a brief
11| factual statenent, the sections of the |law all egedly viol ated,
12 | and the penalty inposed. |If the subject does not dispute the
13| matter in the citation with the departnent within 30 days
14 | after the citation is served, the citation shall becone a
15| final order of the departnent. The departnent nmay adopt rul es
16 | to inplenent this section. The penalty shall be a fine of not
17 | I ess than $500 nor nore than $5,000 as established by rul e of
18 | the departnent. Each day that the unlicensed practice
19 | continues after issuance of a notice to cease and desi st
20| constitutes a separate violation. The departnent shall be
21 | entitled to recover the costs of investigation and prosecution
22| in addition to the fine |levied pursuant to the citation
23| Service of a citation nmay be nade by personal service or hy
24 | mail to the subject at the subject's |ast known address or
25| place of practice.lf the departnment is required to seek
26 | enforcenent of the cease and desi st or agency order for—a
27 | penatty—pursuant—to—s—120-569, it shall be entitled to
28 | collect its attorney's fees and cost s;—toegether—wth—any——cost
29 | of—coHtection.
30 (c)f2)y In addition to or in lieu of any other
31| adninistrative renedy provided—n—subsection—{1)y, the
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departnment may seek the inposition of a civil penalty through
the circuit court for any violation for which the departnment
may issue a notice to cease and desi st under—subsectton—{1).
The civil penalty shall be no | ess than $500 and no nore than
$5,000 for each offense. The court may al so award to the
prevailing party court costs and reasonable attorney fees and,
in the event the departnent prevails, may al so award
reasonabl e costs of investigation and prosecution

(d) In addition to the admnistrative and civil

renedi es under paragraphs (b) and (c¢) and in addition to the

crimnal violations and penalties listed in the individua

heal th care practice acts:

1. It is a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, to
practice, attenpt to practice, or offer to practice a health

care profession without an active, valid Florida license to

practice that profession. Practicing without an active, valid

license also includes practicing on a suspended, revoked, or

void license, but does not include practicing, attenpting to

practice, or offering to practice with an inactive or

delinquent license for a period of up to 12 nonths which is

addressed i n subparagraph 3. Applying for enploynent for a

position that requires a license without notifying the

enpl oyer that the person does not currently possess a valid,

active license to practice that profession shall be deened to

be an attenpt or offer to practice that health care profession

without a license. Holding oneself out, regardl ess of the

neans of communication, as able to practice a health care

profession or as able to provide services that require a

health care |icense shall be deened to be an attenpt or offer

to practice such profession without a |license. The nini num
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1| penalty for violating this subparagraph shall be a fine of
2 [$1,000 and a mini num mandatory period of incarceration of 1
3| year.
4 2. It is a felony of the second degree, punishable as
5| provided in s. 775.082, s. 775.083, or s. 775.084, to practice
6| a health care profession without an active, valid Florida
7] license to practice that profession when such practice results
8|in serious bodily injury. For purposes of this section,
9 |"'serious bodily injury" neans death; brain or spinal damage;
10 | disfigurenent; fracture or dislocation of bones or joints;
11| linmtation of neurological, physical, or sensory function; or
12 | any condition that required subsequent surgical repair. The
13 | nininum penalty for violating this subparagraph shall be a
14 | fine of $1,000 and a m ni mum mandatory period of incarceration
15 ] of 1 year.
16 3. It is a nmisdenmeanor of the first degree, punishable
17 | as provided in s. 775.082 or s. 775.083, to practice, attenpt
18 | to practice, or offer to practice a health care profession
19| with an inactive or delinquent |icense for any period of tine
20| up to 12 nonths. However, practicing, attenpting to practice,
21| or offering to practice a health care profession when that
22 | person's license has been inactive or delinquent for a period
23| of tinme of 12 nonths or nore shall be a felony of the third
24 | degree, punishable as provided in s. 775.082, s. 775.083, or
25| s. 775.084. The nininum penalty for violating this
26 | subparagraph shall be a termof inprisonnent of 30 days and a
27 | fine of $500.
28 (3) Because all enforcenment costs should be covered by
29 | professions regul ated by the departnent, the departnent shal
30| i npose, upon initial licensure and each licensure renewal, a
31| special fee of $5 per licensee to fund efforts to conbat
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unlicensed activity. Such fee shall be in addition to al

other fees collected fromeach |icensee. The board with

concurrence of the departnent, or the departnent when there is

no board, nay earmark $5 of the current licensure fee for this

purpose, if such board, or profession regul ated by the

departnent, is not in a deficit and has a reasonabl e cash

bal ance. The departnent shall make direct charges to the

Medi cal Quality Assurance Trust Fund by profession. The

departnent shall seek board advi ce regardi ng enforcenent

net hods and strategi es. The departnent shall directly credit

the Medical Quality Assurance Trust Fund, by profession, with

the revenues received fromthe departnent's efforts to enforce

|icensure provisions. The departnment shall include al

financial and statistical data resulting fromunlicensed

activity enforcenent as a separate category in the quarterly

managenent report provided for in s. 455.587. For an

unlicensed activity account, a bal ance which remains at the

end of a renewal cycle may, with concurrence of the applicable

board and the departnent, be transferred to the operating fund

account of that profession. The departnent shall al so use

these funds to i nform and educate consuners generally on the

i mportance of using licensed health care practitioners.
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(4) £5) The provisions of this section apply only to
heal th care the professional practice acts adm nistered by the
depart nent.

(5) Nothing herein shall be construed to linmt or

restrict the sale, use, or recommendati on of the use of a

di etary supplenent, as defined by the Food, Drug, and Cosnetic

Act, Title 21, s. 321, so long as the person selling, using,

or recomrendi ng the dietary suppl enent does so in conpliance

with federal and state | aw

47

CODING:Words st+ieken are deletions; words underlined are additions.




CS/HB 1659, First Engrossed

1 Section 22. The anendnent of s. 455.637, Florida

2| Statutes, by this act applies to offenses comitted on or

3| after the effective date of such section

4 Section 23. Section 455.641, Florida Statutes, is

5| repeal ed

6 Section 24. For the purpose of incorporating the

7 | anendnent to section 455.637, Florida Statutes, in references
8| thereto, the sections or subdivisions of Florida Statutes set
9| forth bel ow are reenacted to read:

10 455.574 Departnent of Health; exami nations.--

11 (1)

12 (d) Each board, or the departnent when there is no

13 | board, shall adopt rules regarding the security and nonitoring
14 | of examinations. The departnent shall inplenent those rules
15 | adopted by the respective boards. |In order to maintain the
16 | security of examinations, the departnent may enpl oy the

17 | procedures set forth in s. 455.637 to seek fines and

18 | injunctive relief against an exani nee who violates the

19 | provisions of s. 455.577 or the rul es adopted pursuant to this
20 | paragraph. The departnent, or any agent thereof, may, for the
21 | purposes of investigation, confiscate any witten,
22 | phot ographic, or recording material or device in the
23 | possession of the exami nee at the exam nation site which the
24 | departnent deens necessary to enforce such provisions or
25| rul es.
26 468. 1295 Disciplinary proceedings. --
27 (1) The followi ng acts constitute grounds for both
28 | disciplinary actions as set forth in subsection (2) and cease
29 | and desist or other related actions by the departnent as set
30| forth in s. 455.637:
31
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(a) Procuring or attenpting to procure a |license by
bri bery, by fraudul ent m srepresentation, or through an error
of the department or the board.

(b) Having a license revoked, suspended, or otherw se
acted against, including denial of licensure, by the |icensing
authority of another state, territory, or country.

(c) Being convicted or found guilty of, or entering a
pl ea of nolo contendere to, regardless of adjudication, a
crime in any jurisdiction which directly relates to the
practice of speech-language pathol ogy or audi ol ogy.

(d) Making or filing a report or record which the
| icensee knows to be false, intentionally or negligently
failing to file a report or records required by state or
federal law, willfully inpeding or obstructing such filing, or
i nduci ng anot her person to inpede or obstruct such filing.
Such report or record shall include only those reports or
records which are signed in one's capacity as a |licensed
speech-| anguage pat hol ogi st or audi ol ogi st.

(e) Advertising goods or services in a manner which is
fraudul ent, fal se, deceptive, or nmisleading in formor
content.

(f) Being proven guilty of fraud or deceit or of
negl i gence, inconpetency, or nisconduct in the practice of
speech-| anguage pat hol ogy or audi ol ogy.

(g) Violating a |l awmful order of the board or
departnent previously entered in a disciplinary hearing, or
failing to conply with a lawfully issued subpoena of the board
or departnent.

(h) Practicing with a revoked, suspended, inactive, or
del i nquent 1icense.

49

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPER O

CS/HB 1659, First Engrossed

(i) Using, or causing or pronoting the use of, any
advertising matter, pronotional literature, testinonial
guarantee, warranty, label, brand, insignia, or other
representation, however disseninated or published, which is
m sl eadi ng, deceiving, or untruthful

(j) Showi ng or denpbnstrating or, in the event of sale,
delivery of a product unusable or inpractical for the purpose
represented or inplied by such action

(k) Failing to subnmit to the board on an annual basis,
or such other basis as may be provided by rule, certification
of testing and calibration of such equi pnent as designated by
the board and on the form approved by the board.

(1) Aiding, assisting, procuring, enploying, or
advi sing any licensee or business entity to practice
speech-| anguage pat hol ogy or audi ol ogy contrary to this part,
part |1 of chapter 455, or any rule adopted pursuant thereto.

(m Violating any provision of this part or part Il of
chapter 455 or any rul e adopted pursuant thereto.

(n) Msrepresenting the professional services
available in the fitting, sale, adjustment, service, or repair
of a hearing aid, or using any other termor title which m ght
connote the availability of professional services when such
use is not accurate.

(o) Representing, advertising, or inplying that a
hearing aid or its repair is guaranteed w thout providing ful
di scl osure of the identity of the guarantor; the nature,
extent, and duration of the guarantee; and the existence of
conditions or linmtations inposed upon the guarantee.

(p) Representing, directly or by inplication, that a
hearing aid utilizing bone conduction has certain specified
features, such as the absence of anything in the ear or
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| eading to the ear, or the like, without disclosing clearly
and conspicuously that the instrunment operates on the bone
conduction principle and that in many cases of hearing | oss
this type of instrunent nmay not be suitable.

(q) Stating or inplying that the use of any hearing
aid will inprove or preserve hearing or prevent or retard the
progression of a hearing inpairnent or that it will have any
simlar or opposite effect.

(r) Making any statenent regarding the cure of the
cause of a hearing inpairnment by the use of a hearing aid.

(s) Representing or inplying that a hearing aid is or

will be "custommade," "nade to order," or
"prescription-nmade," or in any other sense specially
fabricated for an individual, when such is not the case.

(t) Ca