BILL:

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

SB 136

SPONSOR: Senator Campbell

SUBJECT: Rules of Evidence/Sexud Battery

DATE: February 6, 2001 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Forgas Johnson U Favorable
2.
3.
4,
5.
.  Summary:

Thisbill anends FHorida' s Rape Shield Law, found in s. 794.022, F.S,, to provide for its
gpplication to civil actions brought under the Horida Civil Rights Act.

Thishill substantialy amends section 794.022 of the Florida Statutes.
Present Situation:

Florida’s Rape Shield Law

Section 794.022, F.S., known as the Rape Shield Law, is a codification of the evidentiary rule of
relevancy that a sexud battery victim's prior sexua activity with a person other than the accused
isgenerdly irrdevant for determining the guilt of the person accused of sexud bettery under s.
794.011, F.S. Such evidence may be admissible only if, in a hearing outside the presence of the
jury, the evidence tends to show that it was not the accused who committed the act or if the
evidence goes to the issue of the victim’s consent. This provision is buttressed by subsection (3)
of s. 794.022, F.S., which provides that the victim'’ s reputation for prior sexua conduct is
inadmissible. The underpinnings of this statute are based on the premise that a sexud baitery
victim should be able to come forward and testify againg the alleged perpetrator without having
the victim'’s prior sexud activities become the foca point of thetrid, rather than the guilt or
innocence of the accused. See, e.g., Marr v. State, 494 So.2d 1139 (Fla. 1986).

Florida Civil Rights Act
Sections 760.01-760.11 and 509.092, F.S., make up the Florida Civil Rights Act of 1992. The

generd purposes of the act are to secure for dl individuas within the state freedom from
discrimination because of race, color, religion, sex, nationd origin, age, handicap, or marita
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status and thereby to protect their interest in persona dignity, to make available to the state their
full productive capacities, to secure the State againgt domestic strife and unrest, to preserve the
public safety, hedth, and generd welfare, as wdll as to promote the interests, rights, and
privileges of individuas within the state. Section 760.01(3), F.S. provides that the act shall be
congtrued according to the fair import of its terms and shdl be liberdly construed to further the
genera purposes stated in this section and the specia purposes of the particular provison
involved.

Section 760.10(1)(a), F.S., makes it an unlawful employment practice for an employer to
discharge, or tofail or refuseto hire, any individud or to discriminate againgt any individua with
respect to compensation, terms, conditions, or privileges of employment, because of such
person’ s race color, religion, sex, nationd origin, age, handicap, or marital status. Section 760.11,
F.S., provides adminidrative and civil remedies for persons aggrieved by violations of the Horida
Civil Rights Act. The remedies available include an order prohibiting the discriminatory practice

and providing affirmative relief from the effects of the practice, including back pay. The court

may aso award compensatory damages, punitive damages not to exceed $100,000, and attorney’s
fees and costs.

To prove aclam for ahostile work environment due to sexua harassment, the employee must

prove: (1) the employee belonged to a protected group; (2) the employee was subjected to
unwelcome sexua harassment; (3) the harassment complained of was based upon sex; (4) the
harassment complained of affected terms, conditions or privileges of employment; and (5) the
employer knew or should have known of the harassment and failed to take prompt remedia

action. See, e. g., Fromm-Vane v. Lawnwood Medical Center, Inc., 995 F. Supp. 1471 (S.D. Fla
1997)

lll. Effect of Proposed Changes:

The bill amends the Rape Shield Law, s. 794.022, F.S.,, to add a new subsection (6). The bill
providesthat the rules of evidence provided in this section gpply in any civil action brought under
the Horida Civil Rights Act involving the perpetration or aleged perpetration of asexud battery
(s 794.011, F.S.) Accordingly, evidence of the claimant’s prior consensual sexua activity
between the claimant and any person other than the offending employee will not be admissiblein
most Stugtions.

The bill does not preclude the possible admission of sexud activity with other employeesiif such
evidence tends to establish a pattern of conduct or behavior on the part of the damant which isso
amilar to the conduct or behavior in the case that it is relevant to the issue of consent. See, s.
794.022(2), F.S.

V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:

The bill may make it eesier for a clamant to prove his or her case asthe clamant’s prior
sexud higtory will not be the focus of thetrid. Rather, the focus will be whether the
perpetrator violated the clamant’s civil rightsin the employment context. However, the
exact impact is indeterminate.

C. Government Sector Impact:
None.

VI. Technical Deficiencies:

None.

VIl.  Related Issues:
None.

VIIl.  Amendments:
None.

This Senate staff analysis does not reflect the intent or officia position of the bill’s sponsor or the Florida Senate.




