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.  Summary:

This bill makes extensve substantive, grammatica, and stylistic changes to the Florida Probate

Code and related statutes, as proposed by the Probate Law Committee of the Rea Property,
Probate and Trust Law Section of the Florida Bar. Some of the mgor changes are as follows:

Defersto procedural maiters established in Forida Probate Rules by iminating duplicative
datutory provisions.

Reconciles statutory conflicts relating to the inheritance rights of adopted persons.
Integrates the Medicaid claims system into the estate claims system and provides asix month
time limit for presentation of Medicaid clams againg the edtate.

Creates a specific procedure for notice to creditors distinct from the notice of adminigration
procedure to beneficiaries.

Revises specified rights and duties of persona representatives and other fiduciaries,
creditors, beneficiaries and interested persons in estate administration.

Clarifies the replacement and trangtion process for a change of persond representative due
to desth, removad, resgnation or other disquaification.

Modifies the method for opening a safe deposit box.

Eliminates the family administration procedure as a probate option for smal etates

I ncreases the jurisdictiona amounts for summary administration of small estates from
$25,000 to $75,000 and for ancillary administration of small estates for nonresidents from
$25,000 to $50,000.

Increases the surviving spouse’ s share of intestate estate from $20,000 to $60,000.
Increases the family allowance from $6,000 to $18,000 to account for inflation.

Corrects glitches in ective share provisons and adds provisions relating to protective
homestead property as exempted from elective estate, and charitable lead interests as
additiond source from which to pay dective share
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Transfers, inits entirety, Part X, of ch. 732, F.S,, reating to anatomica gifts, to ch. 765, F.S,,
relating to Hedlth Care Advance Directives.

Creates new provisions expressy prohibiting trustee from making digtributions pending
contest of validity of trust or determination of beneficiaries.

This bill substantially amends each chapter of the Florida Probate Code (ch. 731-738, F.S.) and

the following related datutory provisons. 63.172, 215.965, 409.9101, 655.936, and 660.46. The
following sections are repealed: 731.107, 731.111, 733.203, 733.401, 733.507, 733.605, 735.101,
735.103, 735.107, and 735.209. The following sections are created: 733.2121, 733.31, 733.5035,
733.5036, 733.5061, 733.6065, and 737.3061.

Il Present Situation:

Chapters 731-738, F.S., encompass the Florida Probate Code (hereinafter “Code”). The Code
sets forth the process for distribution of assets and payment of obligations subsequent to a
person’'s death. This bill represents the culmination of athree-year effort by the Probate Law
Committee (a subcommittee of the Real Property, Probate, and Trust Law Section of the Florida
Bar) to conduct the first mgjor overhaul of the Code and related provisions since the Code was
first enacted in 1974. A number of grammatica and stylistic changes are made throughout the
bill, some of which have been specificaly mentioned. Other changes are substantive in that they
affect specified persons' rights and duties under the Code and the procedures for their
enforcement.! The following “ Section-by- Section Analysis’ provides amore detailed
explanation of the present Stuation and the effect of the changes as gpplicable to each section of
the bill.

Chapter 63, F.S.
Adoption

Section 1 amendss. 63.172, F.S,, rdating to the effect of ajudgment of adoption on lega
relationships.

Present Stuation: Under chapter 63, F.S., ajudgment of adoption terminates all legd
relationships, including rights of inheritance between the adopted person and the natura

parents and former relatives. The adopted person isthen considered alineal descendent of the
adopting parent asif born to the adopting parent and as a relative of the adopting parent’s
family. In contrast, chapter 732, F.S. (s.732.108, F.S.), provides three exceptions under which a
legal relationship between an adopted person and his or her natura or deceased parent or that
parent’ s relative may Hill exist for purposes of intestate succession and inheritance:

(& When the person is adopted by anatura parent’s spouse.
(b) When the person is adopted by a natural parent's spouse who married the naturd parent
after the death of the other natural parent.

! See hitp:/wwwy flabarrppt].org/probaterevs html for details governing the process and participants.

2Eg., Adamisthe son of Alice and John, an only child. After John dies, Alice remarries and her new husband adopts Adam.
Sometime later, John's parents die intestate. Assuming that under the laws of intestacy, John would be the sole heir to John’s
parent’s etate. Under s. 63.172, F.S., Adam, as an adopted child can not receive anything because hislegd rights between
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() When the person is adopted by a close rdlative, as defined in s. 63.172(2).

Effect of Proposed Changes. It resolves the statutory conflict between s. 63.172, F.S,, and s.
732.108, F.S., by expressy providing that the rights of adopted persons to inherit from the
natural parent or family shall be determined by the provisons of s. 732.108, F.S,, in the
Probate Code.

Chapter 409
Social and Economic Assistance

Section 2 amends s. 409.9101, F.S,, relating to the Medicaid Estate Recovery Act.

Present Situation: Chapter 409, F.S,, governs state socid welfare programs including

Florida' s Medicaid program. The program is administered by the Agency for Hedlth Care
Adminigration (AHCA). The acceptance of public medical assistance through Medicaid
crestes aclam againg the estate in favor of AHCA for the debt based on the total amount

paid to or for the benefit of the Medicaid recipient for medical assstance after he or she
reached 55 years of age. In accordance with federal law as arequisite for dl states
participating in the Medicaid program, Florida established the “Medicaid Estate Recovery
Act.” See 42 U.S.C. § 1396p(b). The program provides a mechanism for the estate to recover
from the estates the cost of Medicaid services provided to certain individuas during their
lifetime. See's. 409.9101, F.S.

Every persond representative of an estateis required to serve a copy of the notice of etate
adminigration on AHCA. See s. 409.9101(3), F.S. At the time of filing aclam, AHCA may
reserve the right to amend the clam a any time based on medical clams submitted by
providers subsequent to AHCA' sinitid clam caculation. Medica providers have one year
from the time of providing serviceto file aclaim for rembursement.® However, the generd
time period for filing aclam in a probate case is 3 months from the date of first publication
of the notice of adminigration. See s. 733.702, F.S. A probate case claim may be amended as
amatter of right within that 3 month period. Consequently, thistime period gill expires
before the one year deadline for providersto bill Medicaid. This time period has sometimes
condrained AHCA' s ahility to exerciseitsright of reimbursement for Medicaid clamsfor
third-party lighility. See s. 409.910, F.S.*

his former family were terminated. However, under s. 732.108(1)(b), Adam gppearsto il be be entitled to the intestate
edtate of his natura father’'s parents.

3 42 U.SC. § 1395f(a)(1) provides that aMedicaid provider shall have up to the end of the 3rd calendar year to present a
clam for rembursement, but thet the Secretary of the Department of Health and Human Services may reduce the time period
for presenting aclaim to no lessthan 1 year. Although it iswidely asserted that the one year limit gppliesin Florida, the
only mention of the limit found in Horidalaw isarepeded section of the Horida Adminidtrative Code. See, F.A.C. 59G-
5.090, repeded effective May 8, 1997.

4 Estate of Shearer v. Agency for Health Care Administration, 737 So.2d 1229 (Fla. 5th DCA 1999) (ruling that 3-month
limitation is aosolute and thus the court’ s denid to alow amendment of claim from $28,209.14 to $108,088.55 codt the state
$79,879.41). In contra, see Agency for Health Care Administration v. Estate of Johnson, 743 So.2d 83 (Ha 3rd DCA 1999)
(ruling that thefiling of alien in the public records was sufficient to congtitute aclaim in the probate case, thereby requiring

estete to pay $697,356.89 to the state for aclaim that was never properly filed in the probate cases).
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The value of AHCA’s Medicaid claim is based on the current totd alowable amount of
Medicaid payments as denoted in the agency's provider payment processing system at the
time the agency's claim or amendment isfiled. The agency's provider processng system
reports are admissible as prima facie evidence in substantiating the agency'sdam. A dam
of AHCA under s. 409.9101, F.S,, isaClass 3 claim.®

The enforcement of a AHCA’s Medicaid claim may not be made against a deceased
Medicaid recipient who was 55 years of age or older at the time of death, and was survived
by a spouse, by a child under 21 years of age, or by a child who is blind or permanently and
totaly dissbled pursuant to the digibility requirements of Title X1X of the Socid Security

Act. It smilarly can not be enforced against the deceased Medicaid’ s recipient’s property
determined to be homestead and determined to be exempt from creditors clams. Section 4,
Art. X of the Florida Constitution, provides the condtitutional homestead exemption;
however, numerous statutes provide that other specified property beyond the condtitutiond
minimum is exempt from the claims of creditors in estate proceedings.® Moreover, AHCA
may not recover from an estate upon a determination that doing so would cause undue
hardship for the qudified heirs. See s. 409.9101(10), F.S. The persond representative, or any
heir, must petition for a determination of hardship based on Satutory criteria.

However, where there are no liquid assets to satisfy the Medicaid estate-recovery clam,
nonhomestead red property must be sold, unless the costs of sale exceed the proceeds. Sees.
409.9101(12), F.S.

Effect of Proposed Changes. Subsection (3) of s. 409.9101, F.S,, relating to the notice on
AHCA isrelocated and revised in the new s. 733.2121, F.S., which creates a separate
provisons for notice to creditors of an estate administration. Notice requirements to AHCA

are dill limited to estates where the decedent was 55 years of age or older a the time of

death, and was not survived by a spouse, by a child under 21 years of age, or by achild who
isblind or permanently and totaly disabled pursuant to the digibility requirements of Title

XIX of the Socia Security Act. See's. 409.9101(6), F.S., and also s. 733.2121(2)(d), F.S,, as
created by thishill.

It clarifiesthat AHCA has standing as an “interested person” upon filing of a satement of
claim for purposes of probate proceedings.’ It extends the time for AHCA to file an amended

®Section 733.707(1), F.S., provides aclassification system for claimsin probate proceedings, whereby al daimsin adass
must be paid before any claim in the following class or diasses may be paid.

® For example, the constitutional homestead protection for personal property is $1,000. Section 732.402(2)(a), F.S., provides
that the surviving spouse, or the children of the decedent, are entitled to the following property notwithstanding creditor
claims (other than perfected security interests): Household furniture, furnishings, and appliances up to avaue of $10,000,
and al automabilesin the decedent’ s name and regularly used by the decedent or members of the decedent’ simmediate
family.

7 “Interested person” is adefined term in the Probate Code and as suich entitles that person to notice at specified stages of the
probate proceedings. See s.731.201(21), F.S.
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claim for probate proceedings to 6 months from the date of service of the notice to creditors®
on AHCA. It deletes the requirement that AHCA base its claim on the current total alowable
amount of Medicaid payments as denoted in the agency’ s provider payment processing

system at the time the agency’ s claim or amendment isfiled. It relocates the provisonin s.
409.9101, F.S,, that aMedicaid reimbursement clam isaClass 3 clamto s. 733.707(1), F.S,,
as amended by this hill.

It expands the property exempt from aclaim under s. 409.9101, F.S., from the condtitutional
minimum to al property “exempt from the clams of creditors under the condtitution or laws
of Horida'. It revisesthe threshold in a determination of hardship from “undue hardship” to
“hardship” for purposes of prohibiting recovery by AHCA againgt the beneficiary
(subdgtitution of term from “qualified har”).

It expands the category of assets that must be sold to pay a Medicaid estate-recovery clam
under 409.9101, F.S,, to include nonexempt persona property.

Chapter 655, F.S.
Financial Ingtitutions Generally

Section 3 amends s. 655.936 F.S., regarding safe-deposit boxes in financid indtitutions.

Present Situation: The contents of a safe-deposit box or property must be delievered to a
persond representative upon presentation of hisor her letter of authority. A decedent’s safe-
deposit box can only be opened initidly in the presence of an employee of the financid
ingtitution and the persond representative. They both must prepare and sign an inventory of the
box contents. The inventory must be filed with the probate court within 10 days. Only specified
persons are alowed to view the filed inventory. See s. 733.604(1), F.S.

Effect of Proposed Changes. The procedure for the initia opening of a decedent’ s safe-deposit
box is modified by ddeting the old provisions and including a cross-reference to s. 733.6065,
F.S., which alows any two of the following persons to conduct the opening: an employee of

the financid indtitution, the persona representative, or the persond representative s attorney of
record. These two persons must inventory the contents of the box. A copy of the inventory
and the box entry record 6 months prior to the decedent’ s death and up to the date of inventory
must be filed with the court within 10 days after the box is opened. In addition, the persond
representative has specific authority to remove the box contents.

Chapter 731, F.S.
Probate Code: General Provisions

Section 4 amends s. 731.005, F.S., regarding the short title of the Florida Probate Code, making
grammatica changes only.

8 Current law requiresthat a.copy of the“notice of administration” be furnished to known or reasonably ascertainable
creditors. The hill splits the notice requirements into a Notice of Administration for beneficiaries and aNoticeto Creditors
for known or reasonably ascertainable creditors.
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Section 5 amends s. 731.011, F.S,, relaing to the procedure for the determination of substantive
rights under the Probate Code.

Present Stuation: Section 731.011, F.S,, provided an effective date for incorporation of
the 1976 changes to the Probate Code. It dso provided that the procedures for
enforcement of rights are set forth in the Probate Code. However, ArticleV, s. 2, of the
Florida Constitution, provides that the “ supreme court shal adopt rules for the practice
and procedurein al courts.” 1n 1984, the Florida Supreme Court directed the Probate
and Guardianship Rules Committee to study the FHorida Statutes, and to write into the
Probate Rules those matters of procedure contained in the Probate Code.®
Consequently, the same or similar procedures in statute are duplicated in court rules'°

Effect of Proposed Changes. It provides that rights set forth in the Forida Probate Code shall
be governed by the procedures for enforcement as set forth in the Florida Probate Rules.

Section 6 amends s. 731.104, F.S., regarding verification of documents as required by the
Probate Code or the Probate Rules, to provide that the Florida Probate Rules shall govern the
form of the oath of affirmation. The form for verification is dready contained in Ha. Prob. R.
5.020(e).

Section 7 amends s. 731.106, F.S,, regarding assets of nondomiciliaries, to change grammar and
dyle.

Section 8 repedls s. 731.107, F.S,, regarding adversary proceedings™ in probate as governed by
the Rules of Civil Procedure. This provison is no longer necessary as these proceedings are
governed by the procedure in Fla. Prob. R. 5.025(d)(2).

Section 9 amends s. 731.110, F.S,, regarding cavests.

Present Situation: A cavedt is arequest made and filed (with the court) by an interested
person, to be notified if a probate case is filed regarding the deceased person named in the
caveat. A caveat must include the deceased person’s name and socid security number or
date of birth, if known. A cavest filed by an individua or company not domiciled in the
county where the cavest is filed must dso provide the name and residence address of a
resdent of the county who may be formaly served with the notice of administration.

° The Florida Bar Re Emergency Amendments To Florida Rules Of Probate And Guardianship Procedure, 460 So.2d 906,
(Ha. 1984).

19 1n 1988, the Probate and Guardianship Rules Committee recommended that the Legislature repesl those portions of the
datutes that are procedural when there are Smilar rules dready in place, or when similar new rules are added. The co-existent
procedural provisionsin statutes and the court rules was deemed detrimental to the orderly process of the court, particularly
when they diverged. See The Florida Bar, 537 So.2d 500, 501 (Fla. 1988).

1 Adversary proceedingsin probate include proceedings to remove or surcharge a personal representative, probate alost or
destroyed will or later-discovered will, determine beneficiaries, construe awill, cancel adevise, partition property, determine
pretermitted share, and revocation of probate of awill and any other probate proceeding declared to be adversary or
determined to be adversary by the court.
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Effect of Proposed Change: The cavest must aso include the decedent’ s last known
resdence, if known, asidentifying information. In addition, it specifies thet if a member of

the Florida Bar is named as the resident of the county upon whom notice may be served, the
attorney may list an office addressin lieu of aresidence address.

Section 10 repedls s. 731.111, F.S,, regarding notice to creditors. Subsection (1) governing the
publication of notice to creditorsis generally procedural and aready covered by Fla Prob. R.
5.240. The provisons of subsection (2) governing specific notice requirements to the Florida
Department of Revenue are relocated to s.733.702(5), F.S., as created by thishill.

Section 11 amends s. 731.201, F.S,, regarding definitions. In addition to grammatica and
gyligtic changes, the definitions are made applicable to s. 409.9101, F.S. (the Medicaid Estate
Recovery Act). In addition, the following substantive changes to specific definitions are made:

The term “authenticated” is defined by reference to the Federd Rules of Civil Procedure

in lieu of by referenceto 28 U.S.C. 8 1733 (Government records and papers) or 28 U.S.C.
§ 1741 (Foreign officia documents) which do not define what is an “ authenti cated”
document. Rule 44 of the Federal Rules of Civil Procedure, entitled “Proof of Officia
Record”, references authenticated documents. Authenticated documents are used in
probate proceedings in regards to documents from other states or countries that are filed

in the probate.

»n12

The terms“devise” “devisee,” and “digtributee,”*“ are amended to gpply dso in trust
planning. Increasingly, estate planners are using trusts that include a testamentary
disposition as an edtate planning tool partialy or completely in lieu of awill.

Theterms“”formd notice,” “informa notice,” or “notice” for the procedures for giving
notice in probate proceedings are revised to replace the reference to s. 731.301, F.S., with
areference to the Forida Probate Rules.

The term * protected homestead” is newly defined by reference to Art. X, s. 4, of the
Florida Constitution, which provides a homestead exemption.* It also reiterates
condtitutiond language that this homestead exemption benefits a surviving spouse or
heirs of the owner. However, it expresdy states that property owned as tenants by the
entirety'* is not protected homestead.

12 «Devise’ means atestamentary disposition of real or personal property by will. s. 731.201(8), F.S. “Devisee’” meansa
person designated by awill to receive adevise. s. 731.201(9), F.S. “Digtributeg’ means a person who has received estate
property from a persond representative other than as a creditor or purchaser. s. 731.201(10), F.S.

13 The phrase “homestead exemption” refers to the person’s home as exempt from forced sale under process of any court
(with certain exceptions and limitations). It is aso commonly used to describe the $25,000 deduction from the value of a
home used in calculating the texable value of apersona residence. That homestead exemption is not affected by, nor isit
gpplicable to, the homestead exemption in this section.

14 Property owned as tenant by the entirety is a“tenancy which is created between a husband and wife and by which together
they hold title to the whole with right of survivorship sothat . . . [i]t isinherited by the survivor of thetwo.”'* Titletoa
homestead owned by a husband and wifeis held as atenancy by the entireties, but other property may asobehddby a
hushand and wife as atenancy by the entireties.
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Section 12 amends s. 731.301, F.S,, regarding forma and informal notice to interested persons.
It eliminates the Statutory procedures for notice and defers to the court rules for notice
(specificaly Ha. Prob. R. 5.040).

Section 13 amends s. 731.303, F.S,, regarding representation in proceedings involving estates of
decedents or trusts. It deletes the duplicative provisions regarding pleading requirements already
et forth in court probate rules and aso makes grammar and stylistic changes.

Part | of Chapter 732
I ntestate Succession®®

Section 14 amends s. 732.101, F.S,, regarding intestate estate to clarify that vesting applies to the
heir' sright to the decedent’ s property.

Section 15 amends s. 732.102, F.S,, regarding intestate share of other heirs.

Present Situation: If a decedent has no surviving lineal descendants (no children), his or her
surviving spouse inherits the entire estate. If the decedent is survived by lined descendants, dll
of whom are lined descendants, the spouse receives the first $20,000 of the intestate estate,
plus one-haf of the balance of the intestate estate. Vauation is caculated on fair market vaue
on the date of the decedent’ s degth.

Effect of Proposed Changes. It increases the $20,000 sum to $60,000 to account for
inflation.*® Additiondly, the date for valuation is changed to the date of distribution Also,
grammar and style changes are made, and the section is more logically numbered.

Section 16 amends s. 732.103, F.S,, regarding the intestate share of heirs, to make grammatica
and gyligtic changes only.

Section 17 amends s. 732.107, F.S,, regarding eschest (or reversion of property to the state).

Present Stuation: The law on escheet governs the disposition of property of a decedent when
no lawful har exists to claim the property. Escheat property isturned over to the State. A
lawful heir may claim the escheated property within ten years from the date the letters of
adminigiration were entered. The lawful heir isaso entitled to interest & the samerate asa
judgment. A persona representative who believes that property of an estate may escheet to the
date, or who isin doubt asto who isthe lawful beneficiary of estate property, is required to
indtitute a proceeding to determine beneficiaries within one year of when the letters of
adminigration are entered. The Department of Legd Affairs must be served a copy of the
petition to determine heirs. If a persond representetive falsto timely file a petition to
determine heirs, the Department of Legal Affarsmay do so. The clerks of court are required
to annudly furnish alig to the Department of Legd Affars of dl estates being administered in

15The laws on intestate succession govern how property is distributed among heirs when the decedent dies without leaving a
vaid will.

16 According to acalculation by the American Institute for Economic Research, using the Consumer Price Index calculated
by the United States of America, Bureau of Labor Statitics, $20,000 in 1974 equals $60,316 in 2000. http:/Amww.aier.org.
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which no person gppears to be entitled to the property and in which the persona representative
has not filed a petition to determine heirs. Once the court determines that there is no person
entitled to the estate and that the estate eschests, the property can be sold and the proceeds
given to the state’ s Treasurer for deposit in the State School Fund.

Effect of Proposed Changes. It removes procedural matters that are aready covered by Fla
Prob. R. 5.386. An estate can be reopened within a ten-year period as measured from the date
on which the escheated funds are paid to the State Treasurer rather than the earlier date of
when the letters of administration are entered.>’” In addition, it eliminates the requirement that
the court make a determination that there are no persons entitled to the property prior to the
sale of such escheated property. Thereis no requirement that the entitlement include interest. It
adds that Florida-certified public accountants to the list of persons who may be assgned the
right to receive proceeds on behaf of persons entitled to such eschested property.

Section 18 amends s. 732.1101, F.S,, regarding diens having the same rights of inheritance as
citizens, to make grammatica and stylistic changes only.

Part Il of Chapter 732, F.S.
Elective Share of Surviving Spouse

Section 19 amends s. 732.2025, F.S,, regarding definitions in the Elective Share provisions of
the Probate Code (ss. 732.2025-732.2155), to clarify that the vaue of qualifying specid needs
trust is determined on the “ gpplicable valuation date” as provided in s. 732.2095(1).

Sections 20 and 21lamend s. 732.2035, F.S., and s. 732.2045, F.S,, relating to elective estate
property and exempted property,.

Present Situation:  The dective estate congsts of the sum vaue of property interests under 9
categories, subject to exclusvions, including but not limited to, the probate property, ownership
interests in accounts and securities, insurance policies, joint bank accounts, specified trusts, and
retirement plans. Section 732.2045, F.S., specifies the circumstances under which property shdl
be excluded from the determination and value of an dective estate, including property hed ina
quaifying specid needstrust and property included in the gross edtate for federd estate tax
purposes.

Effect of Proposed Changes: It clarifies that the definition for “ decedent’s ownership interest”
means one hdf the value of an account or security if it isheld in tenancy by the entirety. In all
other cases, the interest means that portion of the account or security which the decedent could
rightfully withdraw or use prior to his or her desth. This section also adds annuity trusts and
unitrugts to the types of arrangements under which arright of payment might arise for purposes of
determining the portion of property to which someoneis entitled. Section 732.2045, F.S,, is
amended to add protected homestead property as excluded from the determination and value of
an elective estate.

This starting date isintended to facilitate and simplify administration . See comments by Probate Law Committee
(9/2/2000).
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Section 22 amends s. 732.2055, F.S,, relating to valuation of an eective estate. It adds that
clamsfor paid funera and buria expenses which have been previoudy excluded are dso
included as part of dl clamsto be deducted from the total vaue of the property when
determining the fair market vaue of the property for purposes of vauing the dective estate.

Section 23 amends s. 732.2075, F.S,, relating to sources payable to the elective share.

Present Situation: When assets are insufficient to pay an eective share, the specified property
assets are appropriated to satisfy the balance of the elective share according to a 3-tiered
priority scheme of sources. Property passing to or for the benefit of a surviving spouse through
adecedent’ swill or atrust referenced in awill are gpplied firgt to satisfy the eective share.
Thereafter, asuccesson of property may be drawn upon to satisfy the eective share. If those
asets are il insufficient, then the unsatisfied balance is to be satisified from the remaining
assets of recipientsin the following 3 classes, in the order prescribed: Class 1 (probate estate
and revocable trust), Class 2 (specified property interests), and Class 3 (al other property).

Effect of Proposed Changes. It creates afourth class of assets from which to draw to satisfy an
elective share. Class 4 refersto recipients of protected charitable lead interests defined asa
protected charitable interest where one or more deductible interests in charity precede some
other nondeductible interest or interestsin the property.

Section 24 amends s. 732.2085, F.S,, relating to the lighility of direct recipientsand
benefidiaries. It corrects a cross-reference.

Section 25 amends s. 732.2095, F.S,, relating to the vauation of property used to satisfy an
elective share, to correct aglitch in law where quaifying needs trust was omitted in last year’s
legidation.

Section 26 amends s. 732.2105, F.S,, relating to the effect of an election to an elective share on
other interests, to delete the requirement that the dective estate be administered as though the
surviving spouse had predeceased the decedent.

Section 27 amendss. 732.2125, F.S,, rdating to the right of eection, to make a grammaticd and
gyligtic change.

Section 28 amends s. 732.2135, F.S,, relating to the timing, extension and withdrawa of an
election to an dective share.

Present Situation: The dective shareisthe right of a surviving spouse to aminimum share of
their deceased spouse’ s estate. A spouse who files an eection to take the dective share
foregoes the inheritance in the will, and takes the elective share ingead. An dection to take
the elective share must be filed by the earlier of 6 months after the date of publication of the
notice of adminigration, or 2 years after the death of the decedent.

Effect of Proposed Changes. It removes reference to the date of the publication of the notice
of adminigration. The eection to take the eective share must be filed within 6 months after
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service of the notice of adminigtration on the surviving spouse or legd representative of the
surviving spouse, or 2 years after the decedent’ s death, whichever is earlier. This change
conforms to other changesin this bill that diminates reference to the publication of the notice
of adminigration. Grammatical and stylistic changes are dso made.

Sections 29, 30, 31, and 32 amend the following sections respectively, to make grammeatica and
gylidic changesonly:

S. 732.2145, F.S,, rdating to the order of contribution and the persond representative’ s
duty to collect contribution.

Ss. 732.2155, F.S,, regarding effective date; effect of prior waivers, and trangtion rules
regarding the eective share (includes a clarification to cross-references).

s. 732.218, F.S,, regarding rebuttable presumptions related to the Florida Uniform
Disposition of Community Property Rights at Death Act.

S. 732.219, F.S,, regarding digposition upon desth under the Horida Uniform Disposition
of Community Property Rights at Death Act.

Sections 33, 34, and 35 amend respectively, s. 732.221, F.S. (perfecting title of community
property by apersonal representative or beneficiary, s. 732.222, F.S. (relating to purchaser for
vaue or lender of community property), and s. 732.223, F.S. (perfecting title to community

property by a surviving Spouse).

Present Situation: Sections 732.216 through 732.228, F.S., are known as the Florida Uniform
Disposition of Community Property Rights a Death Act. “Community property” isalegd
concept followed by some of the states regarding property owned by married persons. Ina
community property state, al property owned by a married person is owned jointly with the
spouse, and each spouse owns an equa one-hdf share of the property. Nine states are
community property states, Floridaiis not acommunity property state. An individua who
formerly lived in acommunity property state and was married while living there may move to
Florida, and still own, on the date of death, property subject to community property lawsin that
other state. A persond representative has no duty to discover whether any property of the
deceased is community property unless awritten demand is made by an interested person
within 6 months after first publication of the notice of adminidration. See s. 732.221, F.S. This
sectionissmilar to s 732.223, F.S,, regarding perfection of title in the surviving spouse. The
personal representative has no duty to discover whether property held by the decedent is
community property unless the surviving spouse makes a written demand within 6 months after
the firgt publication of the notice of adminigtration. A surviving spouse may perfect titlein
community property by court order or by court gpprova of an instrument of title sgned by the
persona representative or heirs. See s. 732.223, F.S.

Effect of Proposed Changes. In addition to grammatical and stylistic changes, the bill reduces
the time limit from 6 months to 3 months for filing awritten demand as measured from the
date of service of the notice of adminigration (asto beneficiaries or surviving soouse) or from
the date of the first publication of the notice (as to creditors).
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Part 111 of Chapter 732, F.S.
Pretermitted Spouse and Children

Section 36 amends s. 732.302, F.S,, regarding pretermitted children.

Present Situation: The purpose of this provision isto avoid the unintentiond or inadvertent
disnheritance of achild who was born or adopted after the decedent executed awill being
probated. If a pretermitted child is not provided for by the will, the pretermitted child is entitled
to a share equa to what the child would have received had the testator died intestate.
However, a pretermitted child will not receive the pretermitted share of the estate if it gppears
from the will that the omission wasintentiona, or if the testator had one or more children when
the will was executed and the will gives substantidly dl of the estate to the other parent of the
pretermitted child.

Effect of Proposed Change: It adds aqudifier gpplicable to the exception in which a
pretermitted child will not receive his or her share of an intestate estate if substantiadly dl of

the estate is devised by will to the pretermitted child’' s other parent. In order for this exception
to apply, the other parent must have survived the testator and have been entitled to take under
the will.*® Grammatical and stylistic changes are dso made.

Part 1V of Chapter 732, F.S.
Exempt Property and Allowances

Section 37 amends s. 732.401, F.S,, regarding descent of homestead.

Present Situation: Homestead property is exempt from creditor claims whether the decedent
died testate or intestate. As such, it isdigtributed to beneficiaries notwithstanding the clams of
creditors, but subject to any mortgage or lien. Ordinarily, homestead property will passto
heirs under the same rules as other property (other than the ligbility for debts of the decedent),
except that if the decedent died intestate and was survived by a spouse and by lined
descendents, the spouse receives a life estate and the lineal descendents dive at the time of the
decedent’ s desth receive a vested remainder interest.*®

Section 732.104, F.S., provides that al intestate distributions are to be “per stirpes’.?°

18 The phrase “and that other parent survived the testator and is entitled to take under thewill” is from Section 2-302 of the
Uniform Probate Code.

19 A life estate isthe legal right to exclusive possession of redl property until one'sdesth. A vested remainder interest means
that linedl descendents own the homestead property, but cannot take passession of it until the surviving spouse dies.

20 “Per ofirpes’ meansthat property is proportionally divided between beneficiaries according to their deceased ancestor's
share. Black’s Law Dictionary, 7th edition. The antithesisis per capita which has digtribution made equaly among al
individuas usudly in the same class. In Snyder v. Davis, 699 So.2d 999 (Fla. 1997), the Florida Supreme Court ruled that
homestead protections apply to al personswho are potential heirs under the intestacy laws. In light of that decision, itis
arguablethat dl lineal descendents, and not just those that would inherit on a per stirpes basis, would be entitled to the vested
remainder interest.
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Effect of Proposed Changes. It provides that intestate distribution of the vested remainder
interest in homestead property is“per stirpes’. 1t aso makes grammatical and stylidic
changes.

Section 38 amends s. 732.4015, F.S,, regarding devise of homestead.

Present Situation: Section 732.4015(1), F.S., restates the portion of the Florida Constitution
which provides that a homestead is not subject to devise if a gpouse or minor child survivesthe
owner, except that the homestead may be devised to the owner’s spouse if there is no minor
child. Subsection (2) providesthat “owner” includes the settlor of atrust over which the settlor
reserved the right to amend or revoke the trust. This subsection (2) roughly and briefly
describes what is commonly referred to as arevocable trust. A more comprehensive definition
for arevocable trust can befound in s. 733.707(3), F.S.

Effect of Proposed Changes. It replaces the archaic term “settlor” with the term “grantor” and
it also providesthat “owner” includes the grantor of arevocable trust asdefined at s.
733.707(3), F.S. Grammatica and stylistic changes are also made.

Section 39 amends s. 732.402, F.S., regarding exempt property.

Present Situation: The Probate Code exempts certain property from estate claims. Exempt
property is property that is exempt from the clams of creditors, and thusis given to
beneficiaries notwithstanding whether there are sufficient assetsto pay dl of the daims againgt
the estate. Section 733.402(4), F.S., provides that exempt property set forth in the Probate
Codeisin addition to property passing to the spouse or heirs of the decedent pursuant to the
homestead provisions of the Florida Congtitution, property passing under the will, or by
intestate successon, dective share, or family alowance. A person claming entitlement to
exempt property must petition the court for a determination that the property is exempt within
4 months of the firgt publication of the notice of adminigtration. The value of exempt property
is excluded when calculating the value of the estate for resduary, intestate, pretermitted, or
elective share purposes !

Effect of Proposed Changes. It clarifies that exempt property shall be in addition to protected
homestead, statutory entitlements, and property passing under the will or by intestate
succession. Theterm “ protected homestead” is defined in thishill (s. 731.210(29), F.S.) The
term “ Satutory entitlements’ is not defined. Statutory entitlements may presumably overlap
with exempt property and homestead but would most likely include eective share,
pretermitted share, family alowance, and any other property that a person is entitled to receive
from an edtate by statute. This section is aso revised to measure the 4-month period from the
date of service of the natice of adminigtration in lieu of from the date of publication of notice

of adminigration.

21 gee Walker v. Redding, 23 So. 565 (Fla. 1898) (homestead redl property is not part of the estate); s. 732.402(4), F.S. (asto
intestate estate); Solomon v. Dunlap, 372 So.2d 218 (Fla. 1st DCA 1979) (pretermitted share determined on “net” value of
edate); and ss. 732.2105 & 732.402(4), F.S. (asto elective share). The residuary estate is the net estate after payment of dl
charges, debts, costs, and specific requests. Inre: Estate of Miller, 301 So.2d 137 (Fla. 4th DCA 1974).
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Section 40 amends s. 732.403, F.S,, regarding family alowance.

Present Situation: A spouse or lined heir?? of the deceased that was dependent upon the
decedent for support may petition the probate court for afamily alowance. The family
dlowanceis an immediate distribution of monies to assst the dependent with living expenses
during the probate case. A family alowance is not autométic, the dependent must petition the
court. Thefamily dlowanceisadass’5dam.? If avarded, the family allowanceis not
chargeable againgt any benefit or share passing to the dependent by intestate succession,
elective share, or by will, unlessthe will otherwise provides. The family alowance that may
be paid from a decedent’ s estate is limited to $6,000, which limit has remained the same since
the Probate Code was enacted in 1974.

Effect of Proposed Changes. The alowance cap isincreased from $6,000 to $18,000 to
account for inflation.?*

Part V of Chapter 732, F.S.
Wills

Section 41 amends s. 732.501, F.S., regarding who may make awill.
Present Situation: Any person 18 years of age or older and who is of sound mind may make a

will. Under chapter 743, F.S., an emancipated minor® hasdl thelegd rights of an adult,
including theright to make avaid will.

Effect of Proposed Changes. It darifies that an emancipated minor may make awill. Also,
grammar and style changes are made.

Section 42 amends s. 732.502, F.S., regarding execution of wills, to make grammatica and
syligtic changes.

Section 43 amends s. 732.503, F.S,, regarding salf-proaf of will.

Present Stuaion: A valid will or codicil, under Florida law, requires execution by the maker
and two witnesses. For awill to be admitted to probate, it must be “proved” (authenticated).

22 For purpose of this section, the term “lineal heir” means lineal ascendants (parents, grandparents, great-grandparents, and
soforth), and lineal descendents (child, grandchildren, greet-grandchildren, and so forth).

2 sees. 733,707, F.S,, relating to the priority schedule order (8 classes) of payment of obligations by the estate. Class 5is
family.

24 pccording to acalculation by the American Ingtitute for Economic Research, using the Consumer Price Index calculated
by the United States of America, Bureau of Labor Satigtics, $6,000 in 1974 equas $18,095 in 2000. http:/Aww.aier.org
Thefigureisrounded for easein use and practice.

25Chapter 743, F.S.,, provides procedures under which certain minors may have the disabilities of nonage removed, i.e,
become an emancipated minor.
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For awill that does not contain a salf-proof to be admitted to probate, one of the subscribing
witnesses must certify to the authenticity of the will. Because wills are often admitted to
probate many years after their making, finding one of the witnessesis often difficult. Thus,
will drafterswill typicaly include a sdf-proof section in conformity with s. 732.503, F.S.

A «f-proof requires that a notary be present a the will Sgning in addition to the two
witnesses and the testator. The self-proof form requires a sworn statement by the testator and
eech of the witnesses, which under notary laws requires aforma swearing in and aformd
affirmation that statements made are true and correct, as if the document were an affidavit.2®
Notary laws aso alow for documents to be “acknowledged”, whereby the signer of the
document is acknowledged by the notary to be the person named. A will that includes a sdif-
proof in conformity with Florida law but executed in another state may be admitted to probate
asif sdf-proved under Horidalaw.

Effect of Proposed Changes. It revises the sdlf-proof form to require an acknowledgement
before an officer authorized to adminigtrator oaths rather than limiting to one taken by a notary
public. It aso provides that awill which complies with the sdlf- proof provisions of the Sate
where executed is consdered to have complied with Foridalaw regarding sdlf-proof of wills.

Sections 44, 45, 46, and 47 amend the following sections respectively, to make grammatica and
dyligtic changes:

S. 732.505, F.S,, regarding revocation by writing.

s. 732507, F.S,, regarding effect of subsequent marriage, birth, or divorce.
s. 732.513, F.S,, regarding devises to trustee.

S. 732514, F.S,, regarding vesting of devises.

Section 48 amends s. 732.515, F.S,, regarding separate writing identifying devises of tangible
property, to provide that the written statement or the list must be referred to in the will. Under
current law, such statements or lists do not affect the vaidity of the will even if the satement or
list is subsequently changed or amended.?” This section aso darifies that the supplementd list,
however, may not be used to dispose of property used in trade or business?® Provisonsin the
lat effective writing shdl govern in Stuations where there are conflicts anong multiple effective

writings.

26 Under the form, atestator and witnesses are to be sworn just asawitnessis required to be sworn in acourt hearing. Bill
proponents state that the forma procedureis “awvkward to comply with”, and that most atorneys conducting awill signing
ceremony follow the smpler rulesfor taking an acknowledgment. See Probate Code Committee Comments (9/17/2000).

27 without this statute, any writing declaring testamentary intent may possibly be construed to be arevocation of aprevious
will, even though the intent was merely to supplement the will without the formaity and cost of drafting an entire new will.
Persons wishing to distribute heirlooms and items of sentimenta vaue to the family commonly use this provision.

28 This change “ clarifies that mention of the separate writing in the will is essential and not merely permissive. The
permissive mischief arises from the frequent use of theword ‘may’ whichisddeted. ...” See Probate Code Committee
Comments (9/17/2000).
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Part VI of Chapter 732, F.S.
Rules of Construction

Sections 49 and 50 amend s. 732.6005, F.S,, relating to rules of construction and intention, and
S. 732.601, F.S, rdating to smultaneous degth law, to make grammaticd and stylistic changes.

Section 51 amends s. 732.603, F.S,, regarding antilapse; deceased devisee; class gifts.

Present Situation: When awill devises property to a person, and that person is not dive at
the time of the decedent’ s degath, then that person cannot receive the property and the
property is said to have lapsed. When a devise lapses, the property becomes part of the
resduary estate, and the testator’ s intent for the devise may be thwarted. While good
drafting of wills avoids this result, many wills are poorly drafted and even the best of drafting
may not be able to account for dl the possible changes that may occur in the many years
between will drafting and degath. Section 732.603, F.S., providesthat alapsed deviseto a
grandparent of the decedent, or to alined descendent of a grandparent of the decedent, will
not lapse but is to be distributed to lineal descendants per stirpes. It isnot clear whether this
section gpplies to testamentary trudts.

Effect of Proposed Changes. It expands the antilapse provisonsto gpply to testamentary
trusts. Additiond grammeaticd and stylistic changes are made.

Section 52 amends s. 732.604, F.S., regarding failure of testamentary provision, to make
grammatica and syligtic changes only.

Section 53 amends s. 732.605, F.S.,, regarding change in securities; access ons, nonademption.

Present Situation: If awill providesthat abeneficiary isto recelve specific securities rather
than their cash vaue, the beneficiary is only entitled to: 8) As much of the devised securities
asarein the estate, b) Any additiona securities of the same entity owned by the testator
because of action initiated by the entity (excluding any acquired by the exercise of purchase
options), and ¢) Securities of another entity owned by the testator as aresult of merger,
consolidation, reorganization, or other smilar action initiated by the entity. Digtributions
before death are not included in the specific devise?®

Effect of Proposed Changes. It expandsthe list of securities to which abeneficiary is entitled
(if adeviseis other than for their cash vaue) to include securities of the same entity acquired
as aresult of are-investment plan. Further, specifies that both cash and non-cash
distributions before desth are not added to a specific devise of securities.

Section 54 amends s. 732.606, F.S., regarding nonademption of specific devisesin certain cases,
sale by guardian of the property; unpaid proceeds of sale, condemnation, or insurance.

29 For example, adividend declared before deeth is property of the estate, not the beneficiary.
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Present Situation: A testator may providein awill for the specific devise of property.=°
Normdly, if the decedent no longer owns the specifically devised property at the time of

degth, the bequest smply fals. If aguardianship proceeding isindituted againgt an

individud, the guardian may sdll property of the ward even though the ward may have kept
that property so that it could be specifically devised at death. Section 732.606, F.S., provides
that, if aguardianship sdlls specifically devised property for the care and maintenance of the
ward, the intended beneficiary is entitled to the net proceeds. This section does not apply if

the testator was restored to capacity at least one year before degth.

Effect of Proposed Change: It removes the limitation that the sdle must have been for the
care or maintenance of theward. Thus, s. 732.606, F.S., will be applicableto al sdeshby a
guardian regardless of the circumstances of the sale.

Part VII of Chapter 732, F.S.
Contractual Arrangements Relating to Death

Section 55 amends s. 732.701, F.S., regarding agreements concerning succession.

Present Situation: The phrase “agreements concerning successon” refersto an agreement to
make awill, to give adevise, not to revoke awill, not to revoke a devise, not to make awill,
or not to make a devise. Agreements concerning succession are found in many forms, most
notably in premarital, separation, and divorce agreements. An agreement concerning
succession must be in writing and signed in the presence of two withesses to be enforcesble.

Effect of Proposed Changes. It providesfor full faith and credit of a successon agreement in
aForida probate proceeding if the agreement was valid under the laws of the state or country
when and where executed.

Section 56 amends s. 732.702, F.S., regarding waiver of spousa rights.

Present Situation: A gpouse may agree to waive some or dl statutory rightsto a surviving
goouse' s share of an estate. These agreements may be entered into at any time, although they
are mogt commonly found in premarita agreements. Any or dl of these rights may be partly
or wholly waived by written agreement. Unlike wills and agreements concerning successon,
awalver does not require the formdities of awill (namely that there be two subscribing
witnesses).

Effect of Proposed Changes: It imposes formality requirements so that waivers of statutory
rights to a surviving spouse’ s share of an estate must be in writing and signed in the presence
of two subscribing witnesses. Additiondly, it provides that awaiver of spousd rights
executed in another juridiction isvaid in Horidaif executed under the applicable laws of
that jurisdiction.

30 A specific deviseis a statement that a particular item isto be given to aparticular person. It isthe opposite of ageneral
devise. For example, adevise of $500 isagenerd devise. A specific devisewould be“| direct the persond representative to
give my chinaand slver to my daughter Mary Smith.”
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Part V111 of Chapter 732, F.S.
Genera Provisons

Section 57 amends s. 732.801, F.S,, regarding disclaimer of interests in property passng by will
or intestate succession or under certain powers of gppointment.

Present Situation: A person who is entitled to recaive property from an estate may disclaim
the property, in which case the property is distributed as if the disclaiming person had
predeceased the testator. An insolvent person may not exercise the right of disclaimer if the
person isinsolvent &t the time that the right to the property vests.

Effect of Proposed Changes. It changes the time of determining insolvency for purposes of
the limitation on disclaimer by insolvent persons from the time that the interest veststo the
time that the disclaimer isrecorded. Also, grammar and style changes are made.

Section 58 amends s. 732.804, F.S., regarding provisions relating to dispostion of the body.

Present Situation: A persona representative ordering cremation of the decedent’s body, and
a person providing cremation services, who acts in accordance with aprovison in awill or
any written contract expressing adesire for cremation, is not civilly liable for the ordering or
carrying out of acremation.

Effect of Proposed Changes. Before |etters of adminidiration are issued, any person may
carry out written ingtructions of the decedent relating to the decedent’ s body and funerd and
buria arrangements. In addition, aperson may provide written direction asto his or her
cremation. The changeto “any person may carry out written instructions of the decedent”
expands the class of persons who may be insulated from ligbility, and the insulaion from
lighility is extended beyond cremation to include dl funerd and burid arrangements.

Part | X of Chapter 732, F.S.
Production of Wills

Section 59 amends s. 732.901, F.S,, regarding production of wills, to change grammar and style.
Part X of Chapter 732, F.S.
Anatomical Gifts
Sections 60-75 tandfer the provisons of Part X, relating to anatomica gifts, inits entirety and

unchanged to chapter 765, F.S,, relating to Hedlth Care Advance Directives. The provisonsin ss.
732.910-732.922, F.S., are renumbered to correspond to ss. 765.510 —765.522, F.S.
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Chapter 733, F.S.
Administration of Estates

Part | of Chapter 733, F.S.: General Provisons

Sections 76 and 77 amend s. 733.101, F.S,, relating to venue of probate proceedings, and s.
733.103, F.S,, rdating to the effect of probate, respectively, to make grammatica and stylistic

changes only.

Section 78 amends s. 733.104, F.S,, relaing to the suspension of statutes of limitation in favor of
the persona representative.

Present Situation: If a person entitled to bring a cause of action dies before the expiration of
an gpplicable gtatute of limitations period, the persond representative may commence the
cause of action “after the expiration and within 12 months from the date of the decedent’s
death.” Defendantsin lawsuits where the plaintiff is an estate have tried to argue that this
clause shortens dl gpplicable statutes of limitation for causes of action owned by an etate to
12 months from the date of death.*

Effect of Proposed Changes. It clarifies that a cause of action can be filed up to 12 months
after the decedent’ s deeth or up until the expiration of the statute of limitations for such
action whichever is later.

Section 79 amends s. 733.105, F.S.,, regarding determination of beneficiaries.

Present Situation: The persona representative or any other interested person (when
necessary) may file a petition seeking a determination of the heirs or devises or their shares
of an estate. The procedures for the petition are st forth.

Effect of Proposed Changes. It deletes the statutory procedural aspects which are aready
contained in Fla. Prob. R. 5.025 (adversary proceedings and notice requirements) and R.
5.385 (determination of beneficiaries). The substantive right of al interested persons
including the persona representetive, to file a petition to determine beneficiaries remains.
Also, grammar and style changes are made.

Section 80 amendss. 733.106, F.S,, regarding costs and attorney fees.

Present Situation: Any person designated as the personal representative of the last known
will, or dternaively any proponent of the will (if the persona representative failsto act
within a reasonable time) is entitled to rembursement of cogts and attorney’ s fees from the
edtate. The person must have acted in good faith in offering the will for probate. Any atorney

31 Mackle v. Mackle, 389 So.2d 1081 (3rd DCA 1980) (ruling that statute does not create a blanket 12 month statute of
limitations).
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rendering services to the estate can gpply for an atorney’ s fees order which shdl be granted
after notice to the persona representative and al other interested persons.

Effect of Proposed Changes: It diminates the requirement that the offered will must be the
“lagt known” will. Thus, a person offering any will to probate who actsin good faith will be
entitled to rembursement.>? Also, it provides that any attorney who has rendered services to
an estate may be awarded reasonable compensation from the estate and diminates the notice
pre-requisite.

Section 81 amends s. 733.107, F.S.,, regarding burden of proof in contests, to make a
grammatica change only.

Section 82 amends s. 733.109, F.S,, regarding revocation of probate.

Present Situation: A proceeding to revoke probate must be filed in the court where the will
was admitted to probate. The procedures for revocation of probate are set forth in statute and
rules. Forma notice of petition requires service upon the persond representative and all
interested persons.

Effect of Proposed Changes. It providesthat a proceeding to revoke probateisto befiled in
the court having jurisdiction over the administration. It removes procedura provisions aready
contained in Fa Prob. R. 5.270 (revocation of probate) and R. 5.025 (adversary proceedings
and notice requirements). Although the statutes define “interested persons’ asincluding a
persona representative, this definition is not contained in the rules dthough the committee

notes for FlaProb. R. 5.25 qualify a personal representative as an interested person for purpose
of al adversaray proceedings. It dso clarifiesthat title to property purchased in good faith

prior to an order of revocation will not be affected by the revocation of probate of awill.
Grammaticd and Styligtic changes are dso made.

Part |1 of Chapter 733, F.S.
Commencing Administration

Section 83 amends s. 733.201, F.S,, rdating to proof of wills, to change grammar and style.
Section 84 amends s. 733.202, F.S,, regarding a petition for administration of an estate.

Present Situation: Any interested person may file a petition for adminigration of an edtate.
The contents of the petition are detailed.

Effect of Proposed Changes. It deletes procedura provisions aready contained in Ha. Prob. R.
5.200 (petition for adminigtration) relating to the requisite content of a petition for
adminigration, leaving only the subgtantive right to file such petition in Satute,

32 InFurlong v. Raimi, 735 S0.2d 583 (Fla. 3rd DCA 1999), a successful proponent of an earlier will was denied
reimbursement for attorney’ s fees because of the limitation on who is entitled to reimbursement found in s. 733.106(2), F.S.
This change dtersthe continuing precedentia value of the Furlong case.
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Section 85 repedls s. 733.203, F.S,, relating to notice requirements, as procedura in nature and
aready contained in Fla. Prob. R. 5.260(f)(cavest proceedings), and Fla. Prob. R. 5.201 (notice
of petition for administration). Section 733.203(1), F.S., provides for the required notice
procedure if acaveat has been filed by an heir or a devisee under awill other than that being
offered for probate. Section 733.203(2), F.S., provides that no notice need be given of the
petition for adminigtration or of the order granting |etters when it appears that the petitioner is
entitled to preference of gppointment; but that before letters are granted to any person who is not
entitled to preference, forma notice must be served on al known persons qudified to act as
personal representative and entitled to preference equa to or greeter than the applicant, unless
those entitled to preference waive theright in writing.

Section 86 amends s. 733.204, F.S., regarding probate of awill written in aforeign language.

Present Stuation: In admitting awill to probate, a court must establish the correct English
trandation. If the origina will isnot or cannot be filed, a photographic copy of the origina will
mug befiled. At any time during the adminigtration any interested person may have the
correctness of the trandation of the will, or any part, re-determined after forma noticeto dl
other interested persons.

Effect of Proposed Changes. It deletes procedura portions of s. 733.204(2), F.S., which are
dready contained in Fa Prob. R. 5.210 (probate of will) and which automatically provide for a
court determination of such will’s correctness. Also, it changes grammar and style.

Sections 87 and 88 amend s. 733.205, F.S,, regarding probate of notaria will, and s. 733.206,
F.S., rdding to in-state probate of awill probated erroneoudy in another state or country. Only
grammatica and Sylistic changes are made.

Section 89 amends s. 733.207, F.S,, relating to the establishment and probate of alost or
destroyed will. It deletes the procedura portions which are aready contained in Fla. Prob. R.
5.025 (adversary proceeding) and Fla. Prob. R. 5.510 (establishment and probate of late and
destroyed wills). It dso makes grammaticd and Stylistic changes.

Section 90 amends s. 733.208, F.S,, regarding discovery of later will.

Present Stuation: A later written will, if otherwise valid, is consdered arevocation of the
earlier will. A later will for probate may be offered by any interested person.

Effect of Proposed Changes. It deletes procedura portions which are dready contained in Fla
Prob. R. 5.270(revocation of probate) and R. 5.210 (probate of will). Grammatica and stylistic
changes are also made.

Section 91 amends s. 733.209, F.S,, regarding estates of missing persons, to change grammar
and gyle.

Section 92 amends s.733.212, F.S,, regarding notice of adminigiration and the filing of
objections.
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Present Situation: Section 733.212, F.S,, requires a persond representative to prepare anotice
of administration with specified content requirements. The notice must be published once
weekly for two weeks and served on the spouse, beneficiaries, and creditors of the estate and
trustee. This section has reportedly caused confusion and many problemsin recent years. The
format was initidly designed to give notice to beneficiaries of the etate, and thusit is

confusing when served upon creditors. The failure to give notice of a pending estate

proceeding to a creditor is consdered one of the most sgnificant estate problems.

Effect of Proposed Changes. It deletes the procedura portions from s. 733.212, F.S., which are
contained in Fla. Prob. R. 5.240 (notice of adminigtration). It deletes the publication

requirement and removes provisons governing notice and service thereof of adminigration to
creditorswhich will be addressed in s. 733.2121, F.S. It broadens the list of personsto be
served notice to include those persons who may be entitled to exempt property and on any

other person who may clam an interest in the estate. This provison now conflicts with the
corresponding court rule. It additiondly requires that a notice of adminigtration identify the

date of any will or codicil that has been offered for probate.

Section 93 creates s.733.2121, F.S,, regarding notice to creditors and filing of clams.

Present Stuation: The persond representative must conduct a diligent search to determine a
decedent’s creditors names and addresses. See 5.733.212, F.S. The personal representative
must aso serve acopy of the notice of administration upon such creditors. Due process
requires “actual notice to known or reasonably ascertainable creditors’ of a decedent of a
pending probate case regarding that decedent in order to bar claims. See Tulsa Professional
Collection Services, Inc. v. Pope, 485 U.S. 478, 490 (1988). The Agency for Hedlth Care
Adminigtration is considered a reasonably ascertainable creditor if the decedent, 55 years or
older, had received Medicaid benefits and was survived by a spouse; by achild or children
under 21 years of age; or by achild or children who are blind or permanently and totaly
disabled pursuant to the eli%i bility requirements of Title XIX of the Socid Security Act.
Section 409.9101(6), F.S.>3

Effect of Proposed Changes. This section creates provisons, including aform for Notice to
Creditors. This Notice to Creditorsisnow in lieu of the Notice of Adminigtration. The Notice
to Creditorsis published once aweek for two consecutive weeks. A copy of the Notice to
Creditors must be furnished to known or reasonably ascertainable creditors and contingent
creditors. A persond representative is not persondly ligble for wrongfully furnishing, or

falling to furnish, a notice to creditors, aslong asit is donein good faith notice requirements
regarding Medicaid recipients to provide that The persona representative must provide a copy
of the notice to creditors on the AHCA if the decedent was 55 years of age or older a thetime
of desth.

33 A daim under s. 409.9101, F.S,, may not be enforced by AHCA if the recipient is survived by aspouse; achild or children
under 21 years of age; or achild or children who are blind or permanently and totaly disabled pursuant to the digibility
requirements of Title XIX of the Socid Security Act. Section 409.9101(6), F.S,,
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Sections 94 and 95 amend, respectively, s. 733.2123, F.S,, relating to adjudication before the
issuance of letters, and s. 733.213, F.S,, relating to probate as a prerequisite to judicia
condruction of will, to change grammar and style.

Part |11 of Chapter 733, F.S.
Priority to Administer and Qualifications of Personal Representative

Sections 96, 97, and 98 amend respectively s. 733.301, F.S. (preference in appointment of
persona representative), s. 733.302, F.S. (who may be appointed personal representative), and s.
733.305, F.S. (trust companies and other corporations and associations). Only grammatica and
gyligtic changes are made.

Section 99 amends s. 733.306, F.S., regarding effect of appointment of a debtor.
Present Stuation: The appointment of a debtor as persond representative of an estate does not

extinguish the debt due to the decedent unless released by a specific provison in the testator’s
will.

Effect of Proposed Changes. It deletes a superfluous provision that atestator may release a
debt by will. Also, grammar and style changes are made.

Sections 100, 101, and 102 amend, respectively, s. 733.307, F.S,, regarding successon of
adminigtration, and s. 733.308, F.S,, regarding adminigtrator ad litem, and s. 733.309, F.S,,
regarding executor de son tort (i.e., without authority or lawful warrant). Only grammeatica and
syligtic changes are made.

Section 103 creates s. 733.310, F.S,, relating to the nonqualification of a persond representative.
Present Stuation: Thereisno duty for a persona representative to inform the court or

interested parties that he or sheisno longer qualified to act as a persona representative by
virtue of some event such as afdony conviction or gopointment of a guardian of the person.

Effect of Proposed Changes. It imposes anew duty on persond representatives to inform the
court and interested parties a any time the persona representative believes or should believe
that he or sheisno longer quaified to be gppointed as a persona representative. The notice
must state the reason why. A persond representative who fails to comply with this
requirement may be personaly liable for costs and attorneys feesincurred in any subsequent
proceeding to remove that person as persona representative.

Part IV of Chapter 733, F.S.
Appointment of Personal Representative; Bonds

Section 104 repedss. 733.401, F.S,, relating to the procedures for issuance of |etters of
adminigtration. These provisons are dready contained in Fla. Prob. R. 5.235 (issuance of
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letters). The provision regarding the clerk’ s approva of abond with the impostion of afeeis
relocated to s. 733.402, F.S,, asrevised by this hill.

Sections 105 and 106 amend respectively, ss. 733.402, F.S. and 733.403, F.S,, relating to
required bonds and bond amounts.

Present Situation: Every person to whom letters of adminigtration are granted must post a
bond, unless the bond requirement is waived by the will or by the court. The clerk of the court
must approve of the bond. The court sets the amount of the bond based on a consideration of
the gross vaue of the etate, the relationship of the persona representative to the beneficiaries,
exempt property and any family alowance, the type and nature of assets, and liens and
encumbrances on the assets. The court may aso waive the bond requirement, require a
persona representative or curator to give abond, increase or decrease the bond amount, or
require additiona security.

Effect of Proposed Changes. It conformsthe waiver of bond provison formerly ins.
733.403(2), F.S., with the waiver of bond provison in Fla. Prob. R. 5.235 and relocates the
provison into anew subsection (4) in s. 733.402(2), F.S. It places provisonsformerly ins,
733.401, F.S,, relating to the waiver of clerk’s service charges for approving bondsin s.
733.402, F.S. It adds “consderation of known creditors’ to thelist of factors for the court to
congder in determining abond amount. Section 733.403, F.S., additiondly requires the court
to consder the known creditors when determining the bond amount. Also, it changes grammar
and syle.

Section 107 amends s. 733.404, F.S,, rdating to liability of surety, to change grammar and style..
Section 108 amends s. 733.405, F.S., regarding release of surety.

Present Stuation: The surety for abond posted by a persona representative or curator hasthe
right to cancel the surety contract and seek arelease from further liability.>* The probate court
must release the surety and order the personal representative or curator to post a new bond; and
if the personal representative or curator is unable to post a new bond, the persond

representative or curator will be immediatdy removed from office. The surety isliable for dl
acts or omissions of the persona representative or fiduciary up to the time that anew bond is
posted.

Effect of Proposed Changes. It makes conforming changes by replacing the terms “ persond
representative’ and “curator” with the more al inclusve term “fiduciary” to make dl such
provisions applicable to al persons who are subject to bond requirements under the Florida
Probate Code, no matter in what capacity. > Also, grammar and style changes are made,

34 For instance, asurety that discovers atheft or mismanagement by the personal representative would typically seek to
withdraw the surety in order to minimize the potential for futureloss. Such amotion would usudly, in practice, lead to
removal of the persond representetive.

35 For instance, atrustee of atestamentary trust may have posted a bond.
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Section 109 amends s. 733.406, F.S., regarding bond premium alowable as expense of
adminigration.

Present Situation: Specified persons who posts a bond may charge the estate for the reasonable
cost of the bond; athough the chargeable cost islimited to 1% of the face amount of the bond.
Reportedly, surety companies have become increasingly reluctant to issue bonds under the fee

cap.%

Effect of Proposed Changes: It diminatesthe 1% limitation cgp. Thedl incdlusve term
“fiduciary” and persona representative is used to refer to those persons who must pay a
reasonable premium for abond. This bond premium will be considered an autometic part of the
expense of adminigration. It aso changes grammar and style.

Part V of Chapter 733, F.S.
Curators,; Successor Personal Representatives, Removal

Section 110 amends s. 733.501, F.S,, rdating to curators.

Present Situation: A curator is*a person gppointed by the court to take charge of the estate of
adecedent until letters are issued.”®” The curator acts as ashort term personal representative in
aninterim period when a personal representative cannot be appointed. Section 733.501, F.S,
provides the procedures for gppointment of a curator. It only requires forma notice of a

curator’ s future gppointment to a person entitled to letters of administration when that person is
resding in the county where the property islocated. An exception is made if the property isin
danger of waste, destruction or remova and the curator’ s gppointment would be delayed by the
notice.

Effect of Proposed Changes. It removes the procedural portions relating to issuance of letters
of curatorship, transfer of decedent’ s effects to curator by court direction, and inventory
requirements which are dready contained in Fla. Prob. R. 5.122 (curator). It expandsthe
formd natice requirement prior to a curator’ s gppointment to apply in al cases regardless of
whether or not the person entitled to letters of administration resides in the county where the
property islocated. Provisions relating to the exception to the forma notice requirement and
the extent of the curator’ s authority as acting persond representative remain unchanged by the
bill. 1t adds two new provisons not currently or expressy dedlt with in statute: 1) remova and
surcharge provisions applicable to persona representatives are a so gpplicable to curators; and
2) personad representative fee provisonsin s. 733.617, F.S,, are gpplicable to curators.

Section 111 amends s. 733.502, F.S., regarding resignation of persona representative.

Present Situation: A personad representative may resign subject to court acceptance and only
after the court recaives afind accounting (including al books and papers and dl assets) from

36 This section has been considered probably one of the most archaic and out of date section in the Probate Code. See Probate
Code Committee Comments (9/17/2000).

37 Section 731.201(7), F.S.
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the persond representative. After resignation, apersona representative remains liable for al
actions taken prior to the time that the resignation is accepted by the court.

Effect of Proposed Changes. It deletesthe find accounting provisons which are aready
contained in Fla. Prob. R. 5.430(a). It aso removes the surrender of assets provisonswhich is
expanded and contained in the new s. 733.5036, F.S. It conditions the court’ s acceptance of the
resgnation and revocetion of the letters of persond representative upon there being no

jeopardy to the interests of the estate.

Section 112 amends s. 733.503, F.S., regarding appointment of successor upon resignation.

Present Situation: Unlessthereisajoint persona representative, the resignation of a persond
representative may not be accepted until there is a replacement personal representative.

Effect of Proposed Changes. It diminates the successor exception when thereisajoint
personal representative, > and generally provides that upon acceptance of the personal
representative’ s resignation, the court must appoint a successor personal representative or a
curator until a successor persond representative is gppointed. It is unknown whether this
revison isintended to require the appointment of a successor personal representative
regardless of whether one or more remaining persond representatives exist in ajoint persona
representative Stuation.

Section 113 creates s. 733.5035, F.S., regarding surrender of assets after resignation.

Present Situation: Currently, aresigning persond representative must turn over dl etate
property to the successor persond representative prior to being relieved of his or her duties and
obligations. See s. 733.502, F.S.

Effect of Proposed Changes. It expands the provision governing surrender of assets after
resignation. Immediately upon the court’ s acceptance of the resigning personal representative’ s
resgnation, he or sheis required to turn over to the successor fiduciary al estate assets,

records, documents, papers, and other property of or concerning the estate. However, the court
may establish the conditions, the specificity and timing of the turnover to dlow for the

resigning persond representetive to fulfill his or her obligations as to the find accounting

which is subject to court approval. *°

Section 114 creates s. 733.5036, F.S., regarding accounting and discharge following resignation.

Present Situation: Current law and the Florida Probate Rules require aresigning personal
representative to submit afind accounting before he or she may be relieved of duties and

38 Joint personal representatives are additionally governed by s. 733,615 and 733.616, F.S,, relating to actions and powers of
joint or surviving persona representatives.

39 This revision attempts to correct the sequence of events arising from the resignation of a personal representative to the
appointment of asuccessor persond representative and to ensure the uninterrupted administration of the estate pending this
trangtion. According to Fla Prob. R. 5.440, when thereisaremoval of the persond representative, al the estate records and
property must be delivered to the remaining or successor persond representative within 30 days after removd or lesstime set
by the court.
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obligations. See s. 733.502, F.S. and Fla. Prab. R. 5.430. Neither the code nor the rules address
when or how aresigning personal representative is to be compensated for services rendered.

Effect of Proposed Changes. The new section 733.5036, F.S., contains an expanded version of
the final accounting requirement. A resigning persond representative must file and serve a

find accounting. It does not say to whom. The persona representative isto be discharged, the
bond released and the surety discharged after: 1) a determination and satisfaction of any

ligdbility of the persond representative, 2) after compensation of the persond representative and
the attorney and other persons employed by the persond representative, and 3) after receipt of
evidence that undistributed estate assets have been ddlivered to the successor fiduciary.

Section 1115 amends s. 733.504, F.S,, regarding causes for remova of a persona representative.
In addition to grammatica and stylistic changes, it adds that a persona representative's
subsequent disqudification at any timeis grounds for removal.

Section 116 amends s. 733.505, F.S,, regarding jurisdiction in removal proceedings.

Present Situation: The court that issued the letters of administration hears a petition for
removal of apersonal representetive.

Effect of Proposed Changes. It ensures that the court with jurisdiction over the decedent’s
estate is the same court that must hear a petition for removal of apersona representative.*°
Thisisnow in conflict with court rules which require a petition for remova to befiled in the
court issuing the letters. See Fla. Prob. R. 5.440(a).

Section 117 amends s. 733.506, F.S., regarding proceedings for removal.

Present Situation: Any interested person may file a petition for remova of a persona
representative. The Probate Code does not specificaly require that letters of administration be
revoked, and is not specific asto when discharge of aremoved persond representative occurs.

Effect of Proposed Changes. It expresdy requires the court to revoke the | etters of
adminigration previoudy issued to aremoved persona representative. It further specifies that
the remova of the persona representative does not exonerate the persona representative or his

or her surety from any legd liability.

Section 118 creates s. 733.5061, F.S., regarding appointment of successor upon removal.

Present Stuation: Section 733.507, F.S., requires the court to appoint a successor persona
representative upon removal of a sole personal representative.

Effect of Proposed Changes. It provides that the court must appoint a successor persond
representative, or a curator to serve until a successor persona representative is gppointed, when
apersona representative is removed.

%0 1n the majority of probate cases, the court that issues letters of administration is the court that hasjurisdiction over the
estate of the decedent.
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Section 119 repeals s. 733.507, F.S,, relating to the gppointment of a successor persona
representative and adminigtration following resignation or remova of a persond representative.
Section 733.507, F.S., currently provides a successor persona representative must be appointed
to complete the adminigtration of an estate after a persond representative resigns or is removed.
No successor persond representative need be gppointed if a surving joint personal representative
isavailable. The bill provides anew process for the appointment of a successor persona
representative in the event of resgnation or removad. See s. 733.503, F.S. and s. 733.5061, F.S.

Section 120 amends s. 733.508, F.S., regarding accounting and discharge upon removal.
Present Stuation: A removed persond representative must file afind accounting within 30

days after remova. The Probate Code does not specify the manner and timing for
compensation of aremoved persona representative for services rendered prior to removal.

Effect of Proposed Changes. It adds service requirements for fina accounting but it does not
specify to whom. It removes the 30-day procedura requirement to file afind accounting
which isdready contained in Fla. Prob. R. 5.440 (proceedings for remova). Upon satisfaction
of aremoved persond representative’ s duties, compensation of such person and his or her
attorney and other employed persons, and upon confirmation of transferred assets, the persond
representative is to be discharged, the bond released and the surety discharged.

Section 121 amends s. 733.509, F.S., regarding surrender of assets upon removal.

Present Stuation: A removed persond representative has 30 days to deliver to the remaining
or successor persona representative al the decedent’ s property, records and documents.

Effect of Proposed Changes. It revises the timing for surrender of the assets to occur
immediatdly in lieu of 30 days following the order of removd. This now conflicts with Fla
Prob. R. 5.440(c) which alows up to 30 days as did the existing Satutory provision.

Part VI of Chapter 733, F.S.
Duties and Power s of Personal Representative

Section 122 amends s. 733.601, F.S., regarding time of accrua of duties and powers.

Present Situation: A persona representative’ s duties and powers begin upon gppointment
athough prior acts beneficid to the estate and occurring prior to the gppointment may be
ratified by the persona representative s gppointment. Prior to the issuance of |etters, the
executor of the will can carry out written funerd and burid ingtructions.

! The amended statute does not require payment of fees to adischarged personal representative, it merely providesthet the
fees, if earned, are payable. The court will, asin current law, have the discretion to deny payment of any feesto apersona
representative removed for cause.
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Effect of Proposed Changes. In addition to grammatica and stylistic changes, it removes the
provison governing funeral and burid ingtructions which is subsequently relocated to s
734.804, F.S.

Sections 123 and 124 amends respectively s. 733.602, F.S,, regarding duties of a persona
representative, and s. 733.603, F.S,, regarding the actions of a persond representative without
court order. It makes grammatica and styligtic changes only.

Section 125 amends s. 733.604, F.S,, regarding inventory.

Present Stuation: A verified inventory (alist of the assats of the estate) must be filed within

60 days of the issuance of letters of administration. It provides for the opening and inventory
process of a safe-depost box. Service of the inventory and the amended or supplementary
inventory must be made to the Department of Revenue, the surviving spouse, heir a law
(intestate estate), resduary beneficiary (testate estate), any other interested person who may
request it.*? Upon subsequent discovery of other assets, the persond representative must filea
verified amended or supplementary inventory. A beneficiary or heir a lav must be provided
upon written request pecific information including vauation as to the certain asset under
specified circumstances.

Effect of Proposed Changes. In addition to grammatica and styligtic changes, it deletes the
60-day procedurd requirement which isadready contained in Fla. Prob. R. 5.340. It as0 deletes
the service requirements as procedura and aready contained in the same probate rule. It
removes the provision governing the safe-deposit box inventory process which is subsequently
moved to s. 733.6065, F.S,, as created by this bill, and duplicated into s. 655.936(4), F.S.
(relating to financid indtitution obligations). It requires the persond representative to provide a
beneficiary, upon written request, awritten explanation of how the inventory value of an asset
was determined or a copy of the gppraisal. These provisons are different from those in Ha
Prob. R. 5.340(e). The rule requires a persond representative to provide information about the
edtate, review, and ingpection of gppraisals which require the persond representative to provide
any interested person, upon written request, with informetion about the estate and review and

inspection of gppraisas.

Section 126 repedlss. 733.605, F.S., regarding a persond representative’ s authority to employ
an gppraiser to ascertain the value of any asset. The authority to hire an gppraiser ismoved to s.
733.612(19), F.S,, relating to the broad authority of apersona representative to act without prior
court gpprova or order or unless otherwise limited by the will.

Section 127 creates s. 733.6065, F.S., regarding opening safe-deposit box.
Present Stuation: The initia opening of asafe-deposit box is governed by s. 733.604(1)(b),

F.S., and s. 655.936, F.S. Theinitid opening and inventory of the box, must be conducted in
the presence of the financid inditution’s employee and the persond representative, each of

“2 Fa. Prob. R. 5.340(d), requires that service of the inventory upon any interested person if the request was made in writing.



BILL: CS/SB 402 Page 30

whom mugt verify the contents of the box by signing a copy of the inventory. The persond
representative must file the inventory with the court within 10 days after the box is opened.

Effect of Proposed Changes. It expands the relocated provision regarding the initid opening
and inventory of safe-deposit boxes. Theinitid opening of a decedent’ s safe-deposit box must
be conducted by any two of the following: an employee of the financid indtitution, the
persona representative, or the persond representative' s attorney of record. The two persons
who open the box must inventory the contents. The persond representative must file, in
addition to the inventory, acopy of the financid inditution’s box entry record including the
time period from 6 months prior to death through the date of inventory. The 10-day period for
filing remains unchanged. It further authorizes remova of the box contents by the persond
representative.*® Rights under this section are cumulative to rights under s. 655.935, F.S,,
relating to the right to open and examine the contents of a safe-deposit box.

Section 128 amends s. 733.607, F.S., regarding a persond representative’ sright to take
possession or control of a decedent’ s estate under specified circumstances. In addition to
grammatica and styligtic changes, it clarifies that excepted homestead property must be
protected homestead property. It dso expands the category of payable items for which a charge
may be made againgt arevocable trugt, to include “obligations’ of the estate thusincluding

items such as funera expenses, debts and taxes with preference under federa law, and family
alowance.

Section 129 amends s. 733.608, F.S,, relating to the generd power of a persond representative.

Present Stuation: All redl and persona property and income or rent flowing from it are
considered assets to be used for the payment of devises, family allowance, debts, estate and
other specified obligations and adminigration of the estate, and for the enforcement of
contribution and advancements.

Effect of Proposed Changes. It expands the class of obligations to include “édective share’
againgt which assets must be paid by the personal representative from the etate. It so adds a
new subsection relating to the power of apersona representative to take possession of
protected homestead property under specified circumstances which is not otherwise permitted
under. s. 733.607, F.S. The personal representative has discretionary authority to take
possession of the protected homestead property if it reasonably appearsto him or her that the
person who isin possession of such property does not have interest in the property. The
possession isfor the limited purpose of preserving, insuring and protecting it for the heir or
devisee, pending afind determination of the homestead status. The persond representative has
no duty to rent or otherwise make the property productive athough he or she may collect rent
and revenue for the heir or beneficiary. It does not address what avenues for objection are
available to such person if the persona representative does take possession of the property
pending a determination of protected homestead status.

43 Banks, not infrequently, now reguire a.court order to inventory asafe deposit box, even in the face of unrestricted |etters.
Also, some banks now charge a fee for the attendance of their employee. These amendments are intended to facilitate estate
adminigtration and to curb fraudulent activitives againgt beneficiaries, creditors and taxing authoritiesinvolving
disappearance of safe deposit box assets and contents. See Probate Code Committee Comments (9/17/2000).
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Section 130 amends s. 733.609, F.S., regarding improper exercise of power and breach of
fiduciary duty by a persond representative.

Present Stuation: If the personal representative exercises power in an improper manner or in
bad faith, he or sheisliable to the interested person. The prevailing party in any litigation
regarding improper exercise of power by a persond representative must be awarded costs and
attorney's fees.

Effect of Proposed Changes: In addition to grammatica and stylistic changes, it revisesthe
dandard of ligbility for the persona representative. The persond representativeis now liable
for breach of fiduciary duty in the same way atrustee would be liable for breach of fiduciary
duty governing an express trust. The persond representative is liable to interested persons for
damage or loss resulting from that breach. The effect of this change isthat a persond
representative will be ligble for afallure to act in addition to being liable for wrongful actions.

Sections 131 and 132 amend, respectively, s. 733.610, F.S,, regarding sale, encumbrance or
transaction involving conflict of interest, and s. 733.611, F.S,, regarding persons dedling with the
persond representative. Only grammatica and stylistic changes are made.

Section 133 amends s. 733.612, F.S., regarding transactions authorized for the persond
representative; exceptions.

Present Situation: Section 733.612, F.S,, lists 27 specific powers of a personal representative.
In particular, a persond representative can deposit or invest assets of the estate provided the
funds are not needed to satisfy debts and expenses and are not immediately distributable. The
assets may be placed in federdly insured interest-bearing accounts, readily marketable secured
loan arrangements, or other prudent investments that would be reasonable for use by trustees.

Effect of Proposed Changes. In addition to grammatica and stylistic changes, this section
revisesthe manner in which the persona representative may exercise the power to invest in
subsection (4). It is replaced with areferenceto the “Prudent Investor Rule” as contained in
ss. 518.10 -.14, F.S,, reating to investment of fiduciary funds. The Prudent Investor Rule
provides guidelines to fiduciaries regarding what kinds of investments are gppropriate for such
fiducariesto utilize when investing funds belonging to a beneficiary. A fiduciary thet invests
funds in compliance with the Prudent Investor Rule is generdly not lidble to the beneficiary for
any lossin the vaue of the fund, nor isthe fiduciary liable to the beneficiary because a
different investment would have yielded a higher return. The persond representative must till
consder the amount to be invested, liquidity needs of the estate, and the timing of distribution
in making the investmert.

It dlso adds “appraisers’ to the list of persons the persond representative may employ. The
persona representative previoudy had this authority in another provison of existing law.

Section 134 amends s. 733.6121, F.S,, regarding the relationship between the powers of a
persona representative and laws relaing to environmenta or human hedth.
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Present Stuation: Section 733.6121, F.S,, sets forth the duties and obligations of a persona
representative regarding property of the estate that is or may be contaminated with hazardous
or toxic substances. Subsection (7) providesthat s. 733.6121, F.S,, appliesto any edtate
admitted to probate on or after July 1, 1995.

Effect of Proposed Changes. In addition to grammeatica and stylistic changes, it quaifies what
costs may be charged againgt the etate asset. The cost of any ingpection, investigation,

review, abatement, response, cleanup, or remedial action must be consdered reasonable by the
personal representative,

Section 135 amends s. 733.613, F.S,, regarding persond representative sright to sdll red
property.

Present Situation: A persona representative may sell redl property of the etate. If the will
does not give a specific power of sale, or if the decedent dies intestate, the sale must be
authorized by, or confirmed by, the court. The content of the petition for authorization or
confirmation of sde is specified. Title insurance companies generdly require that the clams
period expire (90 days after the notice of adminigtration is first published) before they will
dlow atitle insurance policy to issue without exception for the rights of creditors.

Effect of Proposed Changes. It removes the procedura aspects of this section which are
aready contained in Fla. Prob. R. 5.040 (notice), Fla. Prob. R. 5.330(execution by personal
representative), Fla. Prob. R. 5.370 (sale of red property when no power conferred), and Fla.
Prob. R. 5.041(service). It adds a subsection (3), which alows a purchaser or lender to take
title to rea property free of creditors clams and beneficiaries’ entitlements againgt the etate
provided the sale or mortgage occurred under a specific power or court order authorization to
sdll or mortgage the redl property.** Existing mortgages and other liens, however, are not
affected.

Sections 136 and 137 amend, respectively, s. 733.614, F.S., regarding powers and duties of
successor personal representative, and s. 733.615, F.S., regarding action by joint persona
representatives. Only grammatical and stylistic changes are made.

Section 138 amends s. 733.616, F.S., regarding powers of surviving personal representatives.

Present Situation: Unless limited by the terms of awill, aremaining or surviving persond
representative may exercise the powers previoudy exercisable by the joint persona
representatives before termination of the gppointment of one or more persond representatives.
Presumably termination of the gppointment refers to removal or resgnation.

Effect of changes. It provides that the powers of aremaining or surviving persona
representative may be limited by court order.

Section 139 amends s. 733.617, F.S., regarding compensation of personal representative.

#4See Anderson v. Johnson, 732 S0.2d 423 (Fla. 5" DCA 1999)
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Present Stuation: A persona representative is entitled to a commission or fee for acting as
persond representative. The commission is based on adiding scae percentage of the vaue of
the estate plus the total earnings of the estate. A persond representativeis entitled to an
additiond feefor gpecia services rendered to the estate. The commission is automatically
payable unless objected to by an interested party, but afee for extraordinary services must be
applied for and granted by the court.*®

Effect of Proposed Changes. In addition to grammatica and stylistic changes, it adds“dedling
with protected homestead” property as atype of extraordinary service for which a persond
representative may receive additional compensation.

Section 140 amends s. 733.6171, F.S,, regarding compensation for the personal representative’ s
attorney.

Present Stuation: The attorney for the persona representative is entitled to afee for ordinary
legal services and an additiona fee for specia services rendered to the edtate. Thefeeis based
on a stepped diding scde percentage of the sum of the value of the estate plusthe tota

earnings of the estate. While the fee for ordinary servicesis automaticaly payable unless
objected to by an interested party, the fee for extraordinary services must be applied for and
granted by the court. The amount and manner of determining the attorney’ s compensation must
be set forth in the find accounting, except under certain circumstances. No expert witness
testimony isrequired. The court may aso direct from what part of the estate the feeisto be
paid. Fee proceedings asto attorney’ s fees are considered a part of the probate case and not a
Separate proceeding. Moreover, the attorney’ s fees for a court proceeding on fees may be

Separately compensable.

Effect of Proposed Changes. In addition to grammatica and stylistic changes, this section
deletes subsections (6), relating to the fee determination, and subsection (8), relating to
attorney’ s fee proceedings which are subsequently relocated to s. 733.6175, F.S. It deletes
subsection (9), relating to disclosure of the persona representative' s attorney’ sfeesin the fina
accounting and waiver thereof by interested persons. This procedurd provision aready exists
in HaProb. R. 5.400(b)(4)(requisite content of a petition for discharge in the final accounting
to include the amount of compensation to be paid to the attorneys) and Fa. Prob. R. 5.180
(walver and consent). Subsection (10) is deleted which was declared uncondtitutiond in
Bitterman v. Bitterman, 714 So.2d 356, 364 (Fla. 1998). In Bitter man, the Florida Supreme
Court ruled that subsection (10) was an improper retroactive act, and that accordingly the
#1993 changes can only be applied to cases for which the lega right to attorney's fees vests on
or after October 1, 1993.”

Section 141 amends s. 733.6175, F.S., regarding proceedings for review of employment of
agents and compensation of persond representatives and employees of edtate.

45\ personal representative is not reguired to charge a fee or commission; and it is typical for personal representativesto
waive the fee or commission.
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Present Situation: The probate court may review the propriety of any cost, fee, or
commission payable to a persond representative or professonal employed by the estate. If
contested, the burden of proof asto the propriety and reasonableness lies with the party
seeking the cost, fee or commission. Section 733.6171(6), F.S., provides that the court may
determine atorney’ s fees without receiving expert witness testimony; and that the court may
direct from what part of the estate the feeisto be paid. Section 733.6171(8), F.S., provides
that court proceedings to determine the reasonableness of an attorney’ s fee are a part of the
probate case and thus not a separate proceeding. Further, the estate may be charged the
attorney’ sfees incurred in a court proceeding on costs, fees and commissions.

Effect of Proposed Changes. The new subsection (1) is a restatement of existing law. The
new subsection (2) contains the former provisonsof s. 733.6171(8), F.S,, relating to court
proceedings to determine reasonable compensation as part of the estate adminigtration
process. It expandsiits application to the persona representative and ‘ any person’ employed
by the personal representative.® 1t isno longer the court's discretion to direct from which
part of the estate the compensation isto be paid. Such direction must be made by the court.
The new subsection (4) contains the former provisions of s. 733.6171(6), relating to the
determination of compensation for a persond representative’ s attorney. The provisonis
expanded to alow the court to determine, without expert testimony, &l reasonable
compensation related to the personal representative and any other persons employed by the
persona representative, not just involving compensation of the persona representative’ s
attorney’ sfees. However, it is no longer the court’ s discretion to award reasonable expert
witness fees. Such fees shal be awarded.

Section 142 amends s. 733.619, F.S,, regarding individuad ligbility of persond representative, to
change grammar and style.

Part VII of Chapter 733, F.S.
Creditors Claims

Section 143 amends s. 733.701, F.S., regarding notification of creditors.

Present Stuation: A persond representative must publish the notice of adminigtration within 3
months of the first publication and must furnish a copy on al reasonably ascertainable
creditors, unless the probate case is governed by Chapter 734, F.S. (ancillary adminigtration),
or Chapter 735, F.S. (summary and family administration). Sees. 733.212, F.S. and s.
733.701, F.S. If aclamisnot filed within 2 years of the decedent’ s degth, then the creditor’s
damisbarred. Sees. 733.710, F.S.

“6This supercedes the ruling in In Estate of Good, 696 So.2d 876 (Fla. 4th DCA 1997), review denied, 705 So.2d
(Ha. 1997), inwhich apersona representative’ s atorney and a beneficiary contested the reasonableness of the
attorney’ sfees. On gppedl, the attorney employed separate appellate counsdl. After the appeal concluded, thetria
court awarded the atorney for the persona representative a separate fee for the gppellate counsel. The beneficiary
gppeded the award of feesfor the gopellate counsdl, and the gppellate court, citing to the portion of s. 733.6171, F.S.
which providesthat only the attorney for the personal representative may be reimbursed feesincurred in afee
challenge, denied payment of the appellate fees.
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Effect of Proposed Changes. It revises the notification process for creditors. It removes the
exception for notice to creditors made in cases filed under chapters 734 or 735, F.S. It revises
notice to creditors requirements by referring to the new section 733.2121, F.S,, creating the
form and manner of “notice to creditors. ” It dso clarifies that notice to creditors is not
required if the claims are barred by s. 733.710, F.S.

Section 144 amendss. 733.702, F.S., regarding limitations on presentation of dams.

Present Situation: All claims againgt a decedent’ s estate must be filed within the later of 3
months after the firgt publication of the notice of adminigtration, or 30 days following service
of acopy of the notice of administration upon the creditor. It does not specify where the
clam must befiled. Asacreditor of an estate, the Department of Revenue may file an
untimely clam in a probete case if the daim isfiled within 30 days after the service of the
inventory on the department or within 30 days after service of an amended or supplementary
inventory. The department reviews inventoriesfiled in probate cases as part of the estate tax
assessment process, and in determining whether the decedent failed to pay intangible tax
during the decedent’ s lifetime.

Effect of Proposed Changes. It specifiesthat a claim, if not aready barred by s. 733.710,
F.S. can not be binding on the estate, on the persona representative or on the beneficiary
unlessthe daim isfiled in the probate proceeding. Although the same time frames apply, the
triggering period is revised as measured by thefirst publication of the notice to creditors or to
service of the notice to creditorsin lieu of the notice of adminigration. The sametime

periods apply.*’

It also revises limitations imposed on a persond representative' s settlement of claims not
filed. It requires the approva of dl interested persons, not just the beneficiaries. But it lifts
the limitations on timing of such settlements.

It revises the provisons dlowing for untimdy filing of aclaim by the Department of

Revenue. The daim islimited to cdams againg the estate for intangible taxes. The 30-day
time period for filing aclam subsequent to the service of an inventory remains unchanged.
However, the department may aso file aclam or an amended a claim within 30 days after
sarvice of an edtate tax return or of an amended or supplemented inventory. It gppears that an
amended claim filed subsequent to an amended or supplemented inventory must pertain only
to the additiond information disclosed in the amended or supplemented inventory.

Section 145 amends, respectively, s. 733.703, F.S,, regarding form and manner of presenting
dam.

“4"This change would alter the precedentia effect of Agency for Health Care Administration v. Estate of Johnson, 743 So.2d
83 (Ha. 3rd DCA 1999)(the public record filing of aMedicad lien by the Agency for Hedlth Care Administration preceding
ayoung boy’ s death (and thefiling of a caveat with the probate court) after the boy’ s death was afiling sufficient to satisfy

the requirement of s. 733.702, F.S,, to dlow AHCA to collect its $700,000 lien againgt the estate’ s persond injury settlement

for $2.2 million).
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Present Situation: It provides that claimant’s claim listed on a persond representative' s proof
of clam filed within 3 months after the firgt publication of the notice of adminisiration
condiitutes afiling of a statement of dam.

Effect of Proposed Change: In addition to grammatica and stylistic changes, it specifiesthat a
persond representative may file aproof of claim (of al dams paid or to be paid) within 3
months after first publication of the notice to creditors or within 30 days after the date of
sarvice of the notice to creditors required to be served.

Section 146 amends s. 733.704, F.S,, regarding amendment of claims, to change grammar and
syle.

Section 147 amends s. 733.705, F.S,, regarding payment of and objection to clams.

Present Situation: Any interested person may file an objection to a creditor’s clam. The
affected creditor then has 30 days from the date of service of the objection in which to initiate
legd action rdating to the daim. Failure to timely initiate the action bars the claim forever.

Effect of Proposed Changes. 1t makes the conforming changes rlating to the notice to
creditorsin lieu of the notice of adminigtration. It deletes the manner of service of the objection
as procedurd in nature and which is dready contained in Fla. Prob. R. 5.496 (form and manner
of objecting to aclaim). It further provides that an objection to aclam congtitutes an objection
to an amendment of that claim unless the objection is withdrawn. This obviates the need to
object each time aclaim is amended. It adds a new subsection (3) to dlow a persona
representative, subject to court gpprova, to be relieved of the obligation to defend the estate in
an action based on the objections of an interested person or to request that the objector be
gppointed as adminigtrator ad litem to defend the action. Feesfor the attorney for the
administrator ad litem may be awarded pursuant to s. 733.106, F.S. In addition to the court’s
authority to extend the time to file an action after the filing of an objection, a persond
representative may aso grant (in writing) a creditor an extension of time within which to

initiate lega action on an objected claim provided the extenson is requested before the initid
time period expires. Grammatica and stylistic changes are dso made.

Section 148 amends s. 733.707, F.S., regarding order of payment of expenses and obligations.

Present Situation: Section 733.707, F.S,, setsfor the priority schedule order for payments of
obligations by the etate. There are eight classes of claims and each class must be paid in full
before payment can be made to any creditor in the subsequent class. If there are insufficient
fundsto pay aclassinfull, al dlowed creditors of the class are paid pro-rata, and clamsin
following classes are not paid.

Effect of Proposed Changes. In addition to grammaticd and Stylistic changes, it amends the
prioritized classes of clams asfollows:

Class 1--Codts, expenses of administration, and compensation of persona representatives and
their attorneys fees. It adds attorney’ s fees awarded under s. 733.106(3), F.S. These are
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attorney’ s fees payable to an attorney who benefits the estate or increases assets available for
payment of claims. These attorney’ s fees are a Class 8 claim under current law.*®

Class 2 --Reasonable funera, interment, and grave marker expenses, whether paid by a
guardian, the persond representative, or any other person, not to exceed the aggregate of
$6,000). It removes unnecessary cross-reference.

Class 3 --Debts and taxes with preference under federd law. It adds cross-referencesto ss.
409.9101, F.S, and 414.28, F.S., which aready characterize clamsfiled thereunder as Class 3
cdams

Class 4 --Reasonable and necessary medical and hospital expenses of the last 60 days of the
last illness of the decedent, including compensation of persons attending him or her. 1t only
makes grammatica and styligtic changes.

Class 5--Family alowance. No necessary change is made here dthough the bill revises the
totd dlowable family dlowance under s. 732.403, F.S. from $6,000 to $18,000.

Class 6 --Arrearage from court-ordered child support. No change is made.

Class 7 -- Debts acquired after death by the continuation of the decedent's business, but only to
the extent of the assets of that business. No changeis made.

Class 8 --All other claims, including those founded on judgments or decrees rendered against
the decedent during the decedent's lifetime, and any excess over the sums dlowed in Class 2
and Class4. No changeis made.

Section 149 amends s. 733.708, F.S,, regarding compromise of claims. In addition to
grammatica and stylistic changes, it provides that a court must be satisfied that the compromise
will bein the best interest of dl interested persons, not just the beneficiaries, before entering an
order authorizing the compromise. It removes procedura matters aready contained in Fla. Prob.
R. 5.041 (service of pleadings and papers).

Section 150 amends s. 733.710, F.S,, regarding limitations on clams againgt estates, to change
grammar and syle.
Part V111 of Chapter 733, F.S.
Special Provisonsfor Distribution

Section 151 amends s. 733.801, F.S,, regarding delivery of devises and distributive shares.

Present Situation: A persona representative cannot be compelled to pay or deliver property to
abendficiary until 5 months after the granting of Ietters of adminigtration.

“8 Under current law, an attorney may work to increase the value of the estate, only to find that creditorsin prior classes are
entitled to dl of the assetsin the estate, which resultsin no payment to the attorney. An attorney faced with this possibility
will typically refuse to act on behdf of the edtate.
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Effect of Proposed Changes. It adds a provision that, unless otherwise provided in the will, the
persona representative must pay as an expense of the estate the reasonabl e expenses of
storage, insurance, packing, and delivery of tangible persond property to a beneficiary.

Sections 152 and 153 amend s. 733.802, F.S,, regarding proceedings for compulsory payment of
devises or digributive interest, and s. 733.803, F.S,, regarding unencumbered property. It only
makes grammatical and sylistic changesto exigting law.

Section 154 amends s. 733.805, F.S,, regarding the order in which assets are appropriated.

Present Situation: Current law provides a default order for appropriating assets to fund
bequestsin awill when there are insufficient funds to satisfy the bequestsin the will and where
the will is unclear asto the order of bequests.

Effect of Proposed Changes. In addition to grammatica and stylistic changes, it replaces the
term “appropriate” to the more correct usage of “abate.” Subsection (3) is added, the text of
which is moved from subsection (1) for clarity. It aso adds subsection (4), which provides that
arevocable trust of the decedent, and the decedent’ swill, must be construed as one instrument
for purposes of abatement*®, and for purposes of s. 733.607(2), F.S. (possession of estate), and
s. 737.3054(2), F.S. (trustee' s duty to pay expenses and obligations of a settlor’s estate).

Section 155 amends s. 733.806, F.S., regarding advancement, to change grammar and style.
Section 156 amends s. 733.808, F.S., relating to the disposition of death benefit proceeds.

Present Situation: Desth benefits® may be payable to atrustee of atrust created either before
the death of the decedent, or by the decedent’ swill. If the trustee does not claim the death
benefits within 6 months after the decedent’ s death, then the insurance company or obligor
must pay the denefits to the persond representative of the estate unless otherwise provided by
agreement with the insurer. Such death benefits are not a part of the probate estate. Thus, they
are not subject to taxes, debts or other creditor claims nor are they used to compute the
commission to a persona representative or the fees owed to the persond representative’ s
attorney.

Effect of Proposed Changes. In addition to grammatica and stylistic changes, it expands the
protection afforded desth benefits. Thet is, it exempts from liability for the payment of

expenses of adminigtration, obligations of the estate or contributions required under s.
733.607(2), F.S. (right of an estate to demand the costs of administration from a revocable trust
established by the decedent).

Section 157 amends s. 733.809, F.S,, regarding right of retainer, to change grammar and style..

49 Abatement is defined asthe act of eliminating or nullifying. Black's Law Dictionary, 7" Ed.

°0 Degth benefits include the death benefits from an individua life insurance policy; agroup lifeinsurance policy; an
employees trust or under acontract purchased by an employees trust forming part of a pension, stock bonus, or profit-
sharing plan; an annuity or endowment contract; or ahealth and accident policy.
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Section 158 amends s. 733.810, F.S,, regarding distribution in kind and its valuation.

Present Stuation: A “digtribution in kind” isthe transfer of a specific asset to a beneficiary, as
opposed to sdlling the asset and distributing the net cash proceeds. A “pecuniary devise’ isa
devisein money. Assets must be distributed in kind unless a generd power of sdeis conferred
inthewill, the will specifies that an asset be sold, or aprovision of the Probate Code requires
that an asset be sold. The family alowance or a pecuniary devise may be satisfied by a
digtribution in kind unless the person entitled to it demands cash and no resduary devisee has
requested that the asset remain a part of the residuary estate (atestamentary trust, elective share
funding, pretermitted spouse or child shares, and the spouse’ s portion of the intestate estate).
Property digtributed in kind must be valued a fair market vaue as of the date of ditribution.
Section 733.810(3), F.S., dso provides that a personal representative or a trustee may, with the
consent of al affected beneficiaries, distribute assets non-pro rata among the beneficiaries.

Effect of Proposed Changes. In addition to grammaticad and stylistic changes, it replaces the
terms “ persona representative, trustee or other fiduciary” with the al encompassing term
“fiduciary.” 1t no longer requires the persona representative or trustee to secure consent of all
beneficiaries before digtribution of any distributable assets. The persond representative or
trustee must act now subject to the fiduciary’ s duty of impartidity. >

Section 159 amends s. 733.811, F.S,, reating to a digtributeg sright or title to distribution to
change grammar and style, including replacing the term “persond representative’ with the
broader term “fiduciary” when referring from whom a distributee may receive a ditribution.

Section 160 amends s. 733.812, F.S., regarding improper distribution or payment and ligbility
thereunder.

Present Situation: A person who receives an improper distribution or payment from an estate
must return the property or money received unless the distribution or payment can no longer be
challenged based on adjudication, estoppel or other limitation. Thereis no statutory
requirement to return income or interest earned from the improperly distributed or paid out
funds.

Effect of Proposed Changes. In addition to grammatica and stylistic changes, it adds a
requirement that a person returning an improper distribution or payment from an estate must
aso pay to the estate income earned from the property or interest on the funds.

Section 161 amendss. 733.813, F.S,, regarding the protection of purchasers who acquire
property or interest from a distributee, regardless of its propriety. Only grammatical and stylistic
changes are made.

Section 162 amends s. 733.814, F.S,, regarding partition for purpose of distribution, to change
grammar and style. It dso requires that a partition be allotted equitably as well as conveniently.

51 «[Subsection] (5) is changed to permit non-prorata [sic] distributions without consent of the beneficiaries to attempt to
obtain afavorable tax result under Rev. Rul. 69-486 by avoiding gain recognition on funding.” See Probate Code Committee
Comments (9/17/2000).
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Section 163 amends s. 733.815, F.S,, relating to private agreements between distributees. It
makes grammatica and stylistic changes to clarify that contracts may be entered into by al
interested persons. In abiding by the terms of that contract, the persona representative remains
obliged to administer the estate for the benefit of not only the creditors and beneficiaries not
parties to the contract but aso for the benefit of al interested persons who are not parties to the
contract. For purposes of this section and as a conforming change, atrustee of atestamentary
trust is an interested person.

Section 164 amends s. 733.816, F.S,, regarding disposition of unclaimed property held by a
persond representative.

Present Situation: Section 733.816, F.S,, details how a personal representative isto dedl with
unclaimed property through court order to sell the property when the persond representative
can not distribute or pay out because the owner can not be found or the owner is not known.

Effect of Proposed Changes. It adds that the provisions are gpplicable when the owner refuses
to accept the property after a reasonable attempt to digtribute it and after notice. Also, grammar
and gyle changes are made.

Section 165 amends s. 733.817, F.S,, regarding apportionment of estate taxes.

Present Stuation: Section 733.817, F.S., provides the formula by which estate taxes are
apportioned between interested parties. “Revocable trust” is defined to mean “atrust as defined
in's. 731.201(33)°? created by the decedent to the extent that the decedent had at his or her
desth the power to ater, amend, or revoke the trust either alone or in conjunction with any
other person.”

Effect of Proposed Changes The term “revocable trust” is redefined to “atrust described in s,
733.707(3)". Section 733.707(3), F.S., describes arevocable trust, and provides that certain
revocable trusts are liable for the expenses of the estate administration and obligations of the
decedent’s estate. Also, grammar and style changes are made.

Part I X of Chapter 733, F.S.
Closing Estates

Section 166 amends s. 733.901, F.S,, regarding fina discharge.

%2 Section 731.201(33), F.S,, defines"trust” to mean “an expresstrust, private or charitable, with additionsto it, wherever and
however created. It dso includes atrust created or determined by ajudgment or decree under which thetrust isto be
adminigtered in the manner of an expresstrust. "Trust" excludes other congtructive trusts, and it excludes resulting trusts;
consarvatorships; personal representatives, custodia arrangements pursuant to the Florida Gifts to Minors Act; business
trusts providing for certificates to be issued to beneficiaries; common trust funds; land trusts under s. 689.05, F.S,; trusts
created by the form of the account or by the deposit agreement at afinancia indtitution; voting trusts; security arrangements,
liquidation trusts; trusts for the primary purpose of paying debts, dividends, interest, sdaries, wages, profits, pensons, or
employee benefits of any kind; and any arrangement under which a person is nominee or escrowee for another.”
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Present Stuation: Section 733.901, F.S,, provides court procedures necessary for the entry of a
find discharge. Various accountings and other paperwork are prescribed.

Effect of Proposed Changes. It deletes court procedural matter already smilarly contained in
Fla. Prob. R. 5.346 (fiduciary accounting), R. 5.400 (distribution and discharge) and R. 5.401
(objections to discharge or find accounting). Also, grammar and style changes are made.

Section 167 amends s. 733.903, F.S,, regarding subsequent administration.

Present Stuation: After an estate is closed, further administration or revocation of an order of
discharge or issuance of letters could occur if other estate property is subsequently discovered
or if it become necessary for cause. However, discovery of awill or later will may not be the
basis for the revocation of an order of discharge.

Effect of Proposed Changes. It dlows the possibility of further adminigtration without
necessarily conditioning it upon the latent discovery of property or necessity. This provison as
amended is no longer in conformity with Fla. Prob. R. 5.460 (subsequent administration after
closed edtate upon latent discovery of property or necessty). An order of discovery may till
not be revoked based on the latent discovery of awill or later will. Grammeatical and stylistic
changes are a'so made.

Chapter 734, F.S.
Probate Code: Foreign Personal Representatives;, Ancillary Administration

Section 168 amends s. 734.101, F.S,, regarding foreign persona representative, to change
grammar and style.

Section 169 amends s. 734.102, F.S., regarding ancillary adminigration.
Present Stuation: An ancillary adminigtration refers to the adminigtration of Forida assets

owned by adeceased nonresident. Section 734.102, F.S. provides court procedures necessary
for the filing of a petition for ancillary adminigtration.

Effect of Proposed Changes. It deletes procedura requirements smilarly contained dready in
Fla Prob. R. 5.470 (ancillary administration) and references the rules for purposes of initiating
the ancillary adminidration. It adds that creditorsin ancillary administration proceedings are
subject to the same notice and service requirements applicable to creditorsin domiciliary
probate proceedings. Also, grammar and style changes are made.

Section 170 amends s. 734.1025, F.S., regarding small estates of certain nonresidents.

Present Stuation: Section 734.1025, F.S., provides an optional abbreviated procedure for
ancillary administration of a deceased nonresident’ s property totaing $25,000 or lessin
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vaue>® The procedure is available to testate and intestate estates. To utilize the procedure, the
persond representative for the probate case filed in the decedent’ s place of domicile must file
copies of the rlevant estate documents that show the proper disposition of the property, and
must give notice to creditors. If no creditor claims are filed, the property may be distributed to
the beneficiary of beneficiaries. If one or more creditor clams are filed, the abbreviated
procedure terminates and the court must appoint an ancillary persona representative.

Effect of Proposed Changes. The abbreviated ancillary adminigration procedureis limited to
testate estates. It increases the property threshold value from $25,000 to $50,000. It removes
the procedura matters aready contained in Fla. Prob. R. 5.475 (short-form ancllary
adminigration. It shifts duties and rights of the domiciliary persond representative to the
foreign persond representative. It also makesit an optionm in lieu of arequirement, to provide
notice and service to creditors in accordance with chapter 733, F.S. Also, it changes grammar
and gyle.

Section 171 amends s. 734.104, F.S,, regarding foreign wills, to change grammar and style.

Section 172 amends s. 734.201, F.S,, regarding jurisdiction by act of foreign persond
representative, to change grammar and style and to correct an incorrect statutory cross-reference.

Section 173 amends s. 734.202, F.S., regarding jurisdiction by act of decedent, to change
grammar and syle.

Chapter 735, F.S.
Family Administration and Small Estates

Part |: Family Administration

Sections 174, 175 and 176 repeal ss. 735.101, 735.103, and 735.107, F.S,, respectively, relating
to the process for family adminigtration of an estate.

Present Situation: Family adminidration refersto an optional smplified probate proceeding

for smdl intestate or testate estates where only the interest of family is affected, where the
estate’ svaue isless than $60,000, or where the estate involves only persona property or redl
property (provided dl other nonfamilial claims have been processed or barred). Fla. Prob. Rule
5.520 (family administration implements Part | of chapter 735, F.S,,

Effect of Proposed Changes. It diminates the probate option for family adminigtration.

%3 The $25,000 figure s from Chapter 80-203, Laws of Florida. According to acalculation by the American Ingtitute for
Economic Research, using the Consumer Price Index caculated by the United States of America, Bureau of Labor Statidtics,
$25,000 in 1980 equals $52,123.79 in 2000. http://www.aier.org. Thefigureisrounded for easein use and practice
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Part | of Chapter 735, F.S.
Summary Adminigtration

Section 177 amends s. 735.201, F.S,, regarding summary adminigtration in probate proceedings.

Present Situation: Summary adminigtration is aso an optiond smplified probate proceeding

for smdler estates. Summary adminigtration is avalable for aresdent or nonresident
decedent's estate, where the vaue of the entire estate subject to adminigtration in this state, less
the value of property exempt from the claims of creditors, does not exceed $25,000°* or that
the decedent has been dead for more than 2 years. It isnot available in atestate etate if the
decedent's will requires forma adminiration.

Effect of Proposed Changes. It expands the jurisdictiona amount for summary adminigration
of an estate from $25,000 to $75,000.

Section 178 amends s. 735.203, F.S,, regarding petition for summary administretion.

Present Situation: A petition for summary adminigtration must be sgned by dl beneficiaries
and by the persond representative named in the will, if thereisone. The procedura
requirements for the petition for summary adminigration are st forth.

Effect of Proposed Changes. It deletes procedura matters aready contained in Ha. Prob. R.
5.530 (summary adminigtration). Subsections (2) and (3) contain the dightly revised
provisonsfrom s. 735.209, F.S,, relating to joinder or consent to a petition for summary
adminigration, which is repedled by thisbill.

The new subsections (2) and (3) provide that if a person named in subsection (1) dies, becomes
incapacitated, or isaminor, or has conveyed or transferred dl interest in property, then the
petition for summary administration must be sgned by either: @) the persona representative
of the deceased person, and if none, the surviving spouse, if any, and the beneficiaries, or b)
the beneficiaries of the guardian of an incapacitated person or minor.>® Thisis achange from
current law in that there does not have to be a prior joinder or consent to a petition for
summary adminigration. In fact, a beneficiary who will receive full digtributive share under the
proposed digtribution does not have to join or consent to the petition but such beneficiary must
receive forma notice of the petition. There is aso achange from existing law in that the order
of who may sgn and verify the petition is revised, and it o dternatively dlows agrantee or
transferee to Sgn and verify the petition on behdf of the beneficiary or the surviving spouse.
Further, any beneficiary who will recaive full distribution does not have to join in the petition
for summary adminigtration, but must be given forma notice of the petition.

>4 The $25,000 figure is from Chapter 80-203, Laws of Florida. According to a.calculation by the American Intitute for
Economic Research, using the Consumer Price Index caculated by the United States of America, Bureau of Labor Statistics,
$25,000in 1980 equals $52,123.79in 2000. http:/AMww.aier.org. Thefigureisrounded for easein use and practice.

5 For minors, the parents are the natural guardians, s. 744.301(1), F.S. A minor may aso have aguardian appointed by a
court pursuant to Chapter 744, F.S.
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Section 179 amends s. 735.206, F.S., regarding summary administration distribution.

Present Stuation: After apetition is filed for summary adminidration and the will is proved, a
court may enter an order which directs ditribution of the assets to the persons entitled to the
assets. Notice to creditorsis not required prior to entry of an order of summary administratiorr®
(sees. 735.2063, F.S.). Non-exempt property of the decedent in the hands of those to whom it
isdigtributed are till subject to claims againg the decedent until such time as the dlaims period
has expired, i.e., two years from the date of degath. Petitionersfor orders of summary
adminigration are lidble for dl clams againg the estate up to the value of any digtribution that
the petitioner received, less the value of exempt property received.

Effect of Proposed Changes: It requires diligent search and reasonable inquiry to be made for
any known or reasonably ascertainable creditors, service of petition on the creditors, and
provision for payment of such creditors to the extent assets are available®” A known or
reasonably ascertainable creditor who does not recaive notice and for whom no provison is
made for payment may enforce his or her claim and will be awarded attorney’ sfeesif the
creditor prevails. Recipients of property are subject to liability for creditors clamson a pro-
rate basis. Also, ggammar and style changes are made.

Section 180 amends s. 735.2063, F.S., regarding notice to creditors.

Present Stuation: Any person who has obtained an order of summary adminigtration may
publish notice to creditors. All creditor claims not filed within 3 months of the first publication
are then barred.

Effect of Proposed Changes. Changesto s. 735.206, F.S., by this bill, require that known and
reasonably ascertainable creditors of the decedent must be given a Notice to Creditors.
Publication of a Notice to Creditors pursuant to s. 735.2063, F.S., in asummary administration,
remains optiona, asin current law. It specifiesthat publication of a Notice to Creditors will
only bar the claim of a creditor that was not known or reasonably ascertainable. Also,
grammar and style changes are made.

Section 181 repedss. 735.209, F.S,, regarding joinder of heirs, devisees, or surviving spousein
summary adminigtration. These provisons are moved to s. 735.203, F.S.

Part |11 of Chapter 735, F.S.
Dispostion of Personal Property Without Administration

Section 182 amends s. 735.301, F.S,, regarding disposition without administration, to change
grammar and syle.

5 Section 735.2063, F.S., provides that any person who has obtained an order of summary administration may publish notice
to creditors, and that al creditor claims not filed within 3 months of thefirst publication are then barred.

>"This appears to address the due process concerns highlighted in Tulsa Professional Collection Services, Inc. v. Pope, 485
U.S. 478, 490 (1988) which necessitate “actual notice to known or reasonably ascertainable creditors’ of adecedent of a

pending probate case regarding that decedent in order to bar daims.
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Section 183 amends s. 735.302, F.S,, regarding income tax refunds in certain cases.

Present Stuaion: Where the United States Treasury Department determines that an
overpayment of federal income tax exists and the person in whose favor the overpayment is
determined is dead at the time the overpayment of tax isto be refunded, regardless of whether
the decedent had filed ajoint and severd or separate income tax return, the amount of the
overpayment, if not in excess of $500, may be refunded directly to the surviving spouse on his
or her verified application; or, if thereisno surviving spouse, to one of decedent's children who
is designated in a verified application purporting to be executed by al of the decedent's
children over the age of 14 years. The gpplication must show that the decedent was not
Indebted, that provision has been made for the payment of the decedent's debts, or that the
entire estate is exempt from the claims of creditors under the condtitution and Statutes of the
date, and that no adminigtration of the estate, including summary administration, has been
initiated and that none is planned, to the knowledge of the applicant. Section 735.302, F.S,, is
amethod of paying atax refund to the spouse or children of a deceased without requiring
adminidration of the estate.

Effect of Proposed Changes. In addition to grammatical and stylistic changes, it increases
from $500 to $2,500°° the tax refund amount under which the smplified procedure of s
735.320, F.S., may be utilized.

Chapter 737, F.S.
Trust Administration®®

Section 184 creates s. 737.208, F.S,, relating to a trustee' s authority to continue the
adminigtration pending atrust contest proceeding.

Present Stuation: Generdly, no judicid intervention or prior court gpprova is needed for a
trustee to distribute and manage a trust unless someone petitions for court oversight or
approval. See s.737.201, F.S.

Effect of Proposed Changes. This section prohibits a trustee from making any didtributions
from the trust pending a contest of the validity of atrust or a determination of the beneficiaries

°8 The $500 figure was enacted in 1974. According to acalculation by the American Ingtitute for Economic Research, using
the Consumer Price Index caculated by the United States of America, Bureau of Labor Statistics, $500 in 1974 equals
$1,742.39in 2000. http:/mww.aier.org. Theincrease to $2,500 being beyond an inflationary adjustment, it representsa

policy change.

39 According to the Probate Law Committee Comments (9/17/2000), changes in the trust administration are for purposes of
coordinating with changes in the Probate Code and attempt to address the holding in Tobin. In Tobin v. Damian, 723 So.2d
396 (Fla 4th DCA 1999), the court ruled that a claim against a decedent who was agrantor of arevocable trust could not be
filed directly against the trust, but had to befiled in the probate of the decedent. Also, the phrase “the expenses of the
administration and obligations’ of the decedent’ s estate has been used throughout the Probate Code and particularly in ch.
737.0 This has diminated the troublesome term, “ enforceable clams’ referred to and partialy defined in Tobin. These
changesare ajoint proposa of the Trust Law committee and the Probate Law Committee. Also, for uniformity throughout
the trust law, aswell asthe Probate Code, the term, Grantor is subgtituted for Settlor. Grantor is adefined termin
731.201(17) and includes the term, Settlor.
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under the trugt, unless there is court approva for good cause shown.

Section 185 amends s. 737.3054, F.S., regarding trustee’ s duty to pay expenses and obligations
of grantor’s estate, to change grammar and style.

Section 186 amends s. 737.306, F.S., regarding personal liability of trustee,

Present Situation: A trustee of atrugt is generdly not liable for debts of the trugt, with
exceptions. Subsection (4) mirrors the generd estate law by providing that, two years after the
desth of the settlor of atrugt, the trust, the trustee, and beneficiaries, are not liable for debts of
the settlor, with certain exceptions.

Effect of Proposed Changes. Subsection (4) istransferred to the new s. 737.3061, with
changes made therein.

Section 187 creates s. 737.3061, F.S., regarding limitations on actions againd certain trudts.

Present Situation: Section 737.306(4), F.S., mirrors the generd estate law by providing that,
two years after the death of the settlor of atrugt, the trugt, the trustee, and beneficiaries, are not
liable for claims againgt the sttlor of the trust. This bar does not gpply to a creditor who has
timely filed aclam againg the settlor's estate and whose claim has not been paid or otherwise
disposed of, even if the settlor's estate proceedings have been closed or otherwise completed.
This bar does not affect the lien of aduly recorded mortgage or security interest or the right to
foreclose and enforce the mortgage or lien.

Section 733.707(3), F.S., provides that arevocable trust owned by a decedent isligble for the
expenses of the adminigtration of the decedent’ s estate and is liable for “enforcegble daims’ of
the decedent’ s creditors to the extent the decedent’ s estate is insufficient to pay them.

Effect of Proposed Changes. It creates s. 737.3061, regarding limitation on actions against
certain trusts, based on s. 737.306(4), F.S. In accordance with the holding in Tobin, a creditor
of adecedent may not file adirect action againgt arevocable trug, or the trustee or any
beneficiary of thetrust. Rather, any claim against the decedent isto befiled in the probate
proceeding and the persona representative may then determine whether to seek to surcharge
the revocable trust. A trust may till be named in an action that is not dependent on the
individud liability of the grantor.

Section 188 amends s. 737.308, F.S,, regarding notice of trust.

Present Situation: Section 737.308, F.S., requires that, upon the death of a settlor of a
revocable trug, the trustee file a notice of trust with the court of the county of the settlor’s
domicile and with the court having jurisdiction of the settlor’sestate. The clerk mugt treet the
notice of trust like acaveat. Subsection (6) providesthat the trustee of the revocable trust isan
interested party in the estate. An “interested person” includes atrustee of arevocable trust of
which the decedent was a settlor. See's. 731.201(21), F.S.
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Effect of Proposed Changes. It deletes subsection (6) as superfluous. Also, grammar and style
changes are made.

Miscellaneous Statutes

Sections 189, 190, and 191amend respectively, s. 215.965, F.S. (relating to disbursement of
state moneys), s. 660.46, F.S. (rdating to substitution of fiduciaries), and s. 737.111, F.S.

(relating to execution requirements for express trusts) changing a cross-reference to conform
with other changesin the hill.

Other

Section 192 contains directions to the Divison of Statutory Revison to changetitlesin the
Probate Code.

Section 193 provides an effective date of January 1, 2002.

lll. Effect of Proposed Changes:
See above section-by-section andysis.
IV. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:

This bill represents amajor overhaul of the Probate Code to facilitate an expeditious
adminigration of probate proceedings by dlarifying the duties and rights of dl interested
personsincluding legd practitioners, by providing for uniformity and condgstency in court
procedural matters, and by modernizing the Code to reflect current law and practices on the
date and federd levd.
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VI.

VILI.

VIILI.

C. Government Sector Impact:

According to AHCA, the proposed changes to the Probate Code and to the Medicaid Estate
Recovery Act may be inconsstent with federa Medicaid Law. In addition, there could also
be a significant fiscd impact (estimates could be as high as $10.2 million) based on the
proposed 6-month limitation on amending Medicad clams againg the estate, assuming
medica providers do not timely submit their claims. The state reportedly recovered $10.2
million dollars for the fiscd year 1999-2000. The change from undue hardship to Smply
hardship as ameans of barring AHCA’s Medicaid recovery aso conflicts with federd law
requirements. Moreover, the gpplication of the hardship exception to beneficiaries is broader
than alowed by federd law which makesit only availableto heirs a law.

The Florida Probate Rules will have to be subgtantialy revised to implement, conform or
reflect the statutory changes. Asto the statutory procedura aspectsthat arein conflict with
court rules, it isthe court’ s jurisdictiona perogative as to whether those statutory provisions
will be adopted in rules. The Office of State Courts Administrator anticipates that revising
the court rules may require asignificant amount of centrd staff attorney time. It is unknown
what the precise fisca impact will be.

Technical Deficiencies:

None.

Related Issues:

Section 106: Section 733.503, F.S., is amended to diminate the exception for gppointing a
successor persond representative or curator upon resignation of a persond representative in the
event there is dready a surviving joint personal representative. This raises the question of
whether the court would be required to appoint a successor persona representative in those
cases Where thereisa surviving joint persond representative. See page 88, lines 4-13.

Amendments:

None.

This Senategtaff andyss does not reflect the intent or officia position of the bill’s sponsor or the Forida Senate.




