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l. Summary:

Committee Substitute for Senate Bill 788 adds disability, property and casuaty, and automobile
insurance companies to the list of insurers (health and life insurers and managed care providers)
that are currently prohibited from refusing to issue apolicy or deny aclaim to gpplicants or
insureds who have been, or are likely to become, victims of domestic abuse by afamily or
household member. Specificaly, the bill declaresthat it isan unfair or deceptive act for
disability, property and casudty, and automobile insurers to underwrite a policy, refuseto issue
or renew a policy, refuse to pay aclaim, terminate a policy or increase rates based on the fact
that the insured or applicant who is aso the proposed insured, has made a claim or sought
medical or psychologica trestment in the past for abuse, or that a claim might occur as aresult
of any future abuse, by afamily or household member upon another family or household
member. It darifiesthat a hedth insurer, life insurer, disability insurer, or managed care provider
may refuse to underwrite, issue, or renew a policy based on the gpplicant’s medica condition,
but the company shall not consider whether such condition was caused by an act of abuse.

The law under s. 626.9541, F.S,, currently defines “abuse”’ to mean the occurrence of one or
more of the following acts:

attempting or committing assaullt, battery, sexud assault, or sexud battery;
placing ancther in fear of imminent serious bodily injury by physica menace;
false imprisonment;

physicaly or sexudly abusing aminor child; or

an act of domestic violence
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The bill dso deletesthe term “solely” asthat term applies to factsinsurers consider asto
domestic violence. Thiswould dlarify that an insurer could not base its decision to deny acdlam
or policy based on the fact that the insured made aclaim as aresult of domestic violence.

Under current law, insurers and managed care providers may be subject to fines for nonwillful or
willful violaions of the unfair or deceptive trade practice provisions (s. 626.9521, F.S.). Also,
such entities may be subject to crimina prosecution (e.g., a second degree misdemeanor) for
willfully violating the unfair or deceptive trade practice act (s. 624.15, F.S.).

Thishill substantidly amends section 626.9541, Florida Statutes.
Present Situation:
I nsurance Discrimination-Victims of Domestic Violence

In 1995, the Horida Legidature enacted legidation making it an unfair or deceptive trade
practice for hedth insurers, lifeinsurers, or managed care providersto deny, terminate, cancel or
refuse to renew coverage because the person is or has been a victim of domestic abuse or
because amedica condition or claim resulted from domestic abuse (s. 626.9541(1)(g), F.S;;

ch. 95-187, Laws of Florida). The intent of such legidation was beneficid, eg., to provide
insurance protection for these individuas. The Legidature recognized that violence against
individuas, particularly women, and particularly against women in their own homes, is

sgnificant in our society. Two years earlier, the Governor established the Task Force on
Domestic Violence which was charged with recommending programs and resources in Horida
for victims of such abuse.

Presently, Florida aong with 40 other states has enacted domestic violence insurance protection
laws. Many of these provisions were passed because insurance companies denied victims of
domedtic violence access to insurance by using domestic abuse as an underwriting criterion, eg.,
as abagsfor determining who to cover, what to cover, and how much to charge. For example,
when gpplying for insurance, individuas often Sign releases permitting the insurance company to
obtain medica records. Usudly, it is the medica records that revea the prior abuse informetion.
Such discrimination may occur in dl lines of insurance--hedth, life, disability, property and
casudty and automobile.

Proponents of this bill assert that it isimportant to add property and casudty, disability, and
automobile insurance to the present dometic violence law in order to prohibit potentia
discriminatory practices as to those lines of insurance.

Currently, the law does not prohibit an insurer from denying a clam under the intrafamily
intentiona act excluson which isastandard provision in property and casuaty contracts. That
excluson gaes that the insurance company is not required to pay any clam resulting from an
intentional act by the insured as to covered property. For example, if a battered woman’s spouse
burns down their house, the insurer would not cover the loss since it was an intentiond act by the
co-insured. Theintentiona act excluson is necessary otherwise an individud could gain
economicaly by intentionally destroying his or her property. Smilarly, automobile insurers do



BILL: CS/SB 788 Page 3

not provide liability coverage for insureds who intentionaly cause bodily injury or property
damage.

The Nationa Association of Insurance Commissioners (NAIC), an association of state insurance
regulators, has completed work on amodd law that would pay for property and casudty clams
resulting from an abusive spouse damaging property under certain circumstances. Under that
provision, an “innocent” party claimant could be compensated to the extent of hisor her lega
interest in the property if thelossis caused by the intentiond act of the co-insured. However,
“reasonable standards of proof” as to the claim would have to be given to the insurer. The
Nationa Conference of Insurance Legidators (NCOIL) has likewise adopted a model property
and casudty domestic abuse law, however, it is more redtrictive than the NAIC provision. The
NCOIL law gatesthat an insurer cannot deny payment to an innocent co-insured who did not
contribute to the loss if the loss arose out of a pattern of criminal domestic violence and the
perpetrator of the lossis criminally prosecuted for the act causing the loss. Payment to the
innocent co-insured is limited to his or her ownership interest in the property.

Under Horidalaw, “domestic violence’ is defined to mean assault, aggravated assaullt, battery,
aggravated battery, sexud assault, sexud battery, saking, aggravated staking, kidnapping, fase
imprisonment, or any crimind offense resulting in physicd injury or degth of one family or
household member by another who is or was residing in the same single dwelling unit

(s. 741.28(1), F.S). Theterm “family” or “household member” means spouses, former Spouses,
persons related by blood or marriage, persons who are presently residing together as afamily or
who have resided together in the past as afamily, and persons who have a child in common
regardless of whether they have been married or have resided together a any time (s. 741.28(2),
F.S).

Unfair or Deceptive Acts

Under current law, insurers are prohibited from committing various activities defined under the
unfair methods of competition and unfair or deceptive practices acts (s. 626.9541, F.S.). Such
activities range from misrepresentations in advertisng of insurance policies and making fase
statements to defamation and illegd dedlings in premiums. Under current law, insurers may be
subject to sugpension or revocation of their certificates of authority or finesfor violations of the
unfair trade practice provisons. The department may suspend or revoke the certificate of
authority of an insurer for aviolation of any provison of the Insurance Code (s. 624.418, F.S)).
The department may impose an adminidrative fine on an insurer that violates any unfair trade
practice of up to $2,500 for each nonwillful violation, not to exceed $10,000 for dl nonwillful
violaions arisng out of the same action. For willful violaions, the maximum fine is $20,000 for
each violation, not to exceed $100,000 for al knowing and willful violations arising out of the
same action (s. 626.9521, F.S.).

Further, the unfair trade practice laws authorize the department to issue cease and desist orders
againg insurers that violate those provisons (s. 626.9581, F.S.). If an insurer violates the
department’ s cease and desist order, the department may impose a penalty not to exceed $50,000

1 The NAIC has adopted model laws dedling with unfair discrimination against subjects of abusein three other areas: Hedlth
Benefit Plans, Disability, and Life Insurance.
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(s. 626.9601, F.S.). Also, insurers may be subject to criminal prosecution (e.g., a second degree
misdemeanor) for willfully violating the unfair trade practice acts (s. 624.15, F.S).

Effect of Proposed Changes:

Section 1. Amends s. 626.9541, F.S,, relating to unfair methods of competition and unfair or
deceptive acts. This provision declaresthat it isan unfair or deceptive act for disability, property
and casudty, and automobile insurers to underwrite a policy, refuse to issue or renew a policy,
refuse to pay aclaim, terminate a policy or increase rates based on the fact that the insured or
gpplicant who is dso the proposed insured, has made a clam or sought medica or psychologica
treatment in the past for abuse, or that aclaim might occur as aresult of any future abuse, by a
family or household member upon another family or household member.

The bill darifiesthat a hedth insurer, life insurer, disability insurer, or managed care provider

may refuse to underwrite, issue, or renew a policy based on the gpplicant’s medica condition,

but the company shall not consider whether such condition was caused by an act of abuse.

Under current law, an individud’s medica condition may not be used to underwrite, issue, or
renew apolicy for property and casuaty insurers. And such condition may not be used to
underwrite, issue, or renew apolicy for automobile insurance except under s. 626.9541(0)6, F.S,,
which expresdy applies to handicapped or physically disabled persons obtaining motor vehicle
insurance.

The law under s. 626.9541, F.S,, currently defines “abuse’ to mean the occurrence of one or
more of the following acts.

attempting or committing assault, battery, sexua assault, or sexud bettery;
placing another in fear of imminent serious bodily injury by physicd menace;
fase imprisonment;

physicaly or sexudly abusng aminor child; or

an act of domestic violence

The bill dso deletes the term “soldly” as that term gpplies to factsinsurers consider asto
domestic violence. Thiswould clarify that an insurer could not base its decison to deny aclam
or policy based on the fact that the insured made aclaim as aresult of domestic violence.

It gppears that the bill would not prohibit a property and casuaty or motor vehicle insurer from
continuing to exclude coverage for intentional acts by the insured as to covered property. For
example, if abattered woman's spouse burns down their house, the bill does not appear to
require that the insurer pay this claim because the bill prohibitsinsurers from refusing to pay
clams or making underwriting decisions based on the fact that the insured has made aclamin
the past for abuse or that aclam might occur as aresult of any future abuse by afamily or
household member. But, the bill would gppear to prohibit the insurer from canceling or refusing
to renew the coverage of the wife, or refusing to issue new coverage to the wife, based on the
past act of domestic violence.

Section 2. Providesthat the act shall take effect July 1, 2001.
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V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
Victims of domegtic violence will benefit from this legidation because disability, property
and casualty, and automobile insurers will be prohibited from refusing to issue coverage or
deny damsto such victims under the pecified circumstances noted above.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VIL. Related Issues:
None.
VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the FHorida Senate.




