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l. Summary:

This committee substitute amends s. 766.104, F.S., to dlow a hedth care practitioner to provide
the medica records of a deceased patient to the spouse, parent, adult child, guardian, surrogate,
proxy, or attorney in fact of the deceased patient. The committee substitute alows the hedth care
provider to provide the records to such persons subsequent to the deeth of the patient and prior to
the adminigtration of the deceased patient’ s estate. This provision only applies for the purpose of
completing the investigation of a potentid medicd mdpractice claim, as required by s. 766.104,
F.S.

The committee subgtitute o provides the hedth care practitioner with immunity from civil
damages and disciplinary action, as long as the hedlth care practitioner actsin good faith in
complying with the bill’s provisions.

The effective dateis July 1, 2001.

This committee subgtitute substantialy amends section 766.104 of the Forida Statutes.
Il. Present Situation:

Chapter 766, F.S., entitled Medical Ma practice and Related Matters, provides for standards of
recovery in medical negligence cases. Section 766.104(1), F.S,, provides that no action shall be
filed for persond injury or wrongful death arising out of medical negligence unless the attorney
filing the action has made a reasonable investigetion to determine there are grounds for a good
fath beief there has been negligence in the care or treatment of the clamant. Additiondly,
sections 766.203-766.206, F.S., set out the presuit investigation procedure that both the claimant
and defendant must follow before amedica negligence clam may be brought in court. The first
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gep isfor the clamant to determine whether reasonable grounds exist to believe that a defendant
acted negligently in the clamant’s care or trestment, and that this negligence caused the
clamant’sinjury. The clam must be corroborated by a verified written medica expert opinion
before giving notice to a defendant.

One of the key dementsin determining whether medical mal practice has occurred isthe

patient’s medica records. Generally, medica records kept by hedth care practitionersin
connection with the examination or trestment of patients may not be furnished to any person

other than the patient, the patient’s lega representative, or other hedlth care practitioners
rendering treatment to the patient. See s. 456.057(5), F.S. The records may be provided to other
people or entities when the patient gives written authorization for the release of the records to the
other persons or entities. Section 456.057(5), F.S., also provides for the furnishing of the

patient’ s records without the patient’ s written authorization under certain limited conditions (e.g.
pursuant to a subpoena).

Section 456.057, F.S., does not allow the release of a deceased' s patient’s medical records to
anyone other than the deceased or the deceased’ s lega representative. For obvious reasons, the
deceased patient cannot obtain the medica records. Unless the deceased had alegd
representative prior to degth, or the deceased had provided written authorization for the release
of the medica records to afamily member, the family of the deceased patient has no mechanism
under current Florida law to obtain the deceased’ s medica records until an estate has been
opened and an adminigtrator of the estate has been appointed.

[I. Effect of Proposed Changes:

The committee substitute adds subsection (3) to s. 766.104, F.S,, to provide that, for the purposes
of completing the presuit investigation in amedical mapractice case, copies of al medica

records and reports relating to the care and treatment of a deceased patient shall be made
available, upon request, to the spouse, parent, child who has reached mgority, guardian,

surrogate, proxy or atorney in fact for the deceased. The request and furnishing of the records
may be made after the death of the patient and before the administration of the patient’s estate.
The hedth care practitioner mugt furnish al medica records and reports, including bills, films,

and any other records, relating to the care and treatment of the deceased patient, which arein the
possession of the hedlth care practitioner.

The committee substitute only applies to health care practitioners as defined in s. 456.011, F.S.
Section 456.011, F.S., which has provisons related to the organization, meetings, compensation
and travel of boards within the Department of Hedlth, does not contain a definition of hedth care
practitioners. However, s. 456.001, F.S., defines a hedth care practitioner as any person licensed
under: chapter 457 (acupuncturist), chapter 458 (medica physicians), chapter 459 (osteopathic
physicians), chapter 460 (chiropractic physicians), chapter 461 (podiatric physicians), chapter
462 (naturopaths), chapter 463 (optometrists), chapter 464 (nurses), chapter 465 (pharmacists),
chapter 466 (dentists), chapter 467 (midwives), audiologists, speech language pathologists,
nursing home administrators, occupationa therapists, respiratory thergpists,
dietitiang/nutritionigts, athletic trainers, orthotists, pedorthists, prosthetists under chapter 468,
chapter 478 (dlectrologists), chapter 480 (massage therapists), clinica |aboratory personnd and
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medica physicists under chapter 483, opticians and hearing aid specidists under chapter 484,
chapter 486 (physica therapists), chapter 490 (psychologists), and clinica socia workers,
marriage and family therapists, and mental hedlth counselors under chapter 491.

The committee substitute alows the spouse, parent or adult child of the deceased to make the
request for records. Also, a surrogate or proxy acting pursuant to chapter 765, guardian acting
pursuant to chapter 744, or atorney in fact of the deceased acting pursuant to chapter 709 may
request the records.

The hedlth care practitioner shal provide the deceased patient’s medica records “upon request.”
Accordingly, verba requests for records would probably be permitted.

The committee substitute provides that a health care practitioner who compliesin good faith with
the bill’s provisonsis not ligble for any civil damages attributable to the disclosure of the
medica records. Likewise, a hedth care practitioner is not subject to any disciplinary action
basad on any such disclosure.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.

Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

None.
B. Private Sector Impact:

The bill should make it esier and quicker for family members of a deceased reldive to
obtain the deceased relative’ s medicd records.

C. Government Sector Impact:

None.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIL. Amendments:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Horida Senate.




