SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/SB 1814
SPONSOR: Committee on Judiciary and Senator Burt

SUBJECT: Drug Courts
DATE: April 11, 2001 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Matthews Johnson JuU Favorable/CS
2. CJ
3. APJ
4. AP
5.
6.

l. Summary:

This bill requires each of the 20 judicid circuits to establish one or more trestment-based drug
court model program. It requires the drug court moddl to incorporate principles of therapeutic
jurisprudence through the coordination of the courts, prosecutors, law enforcement, local
government and community-based entities to address substance abuse offenders. At least one
drug court coordinator must be appointed in each circuit. It creates the Forida Association of
Drug Court Professiona s which will be required to submit annua recommendations to the
Supreme Court Treatment-Based Drug Court Steering Committee regarding issues relating to the
expangon, operation, and ingitutionalization of drug courts.

The bill alows for certain drug court cases to be transferred from one county or circuit to
another. It dso clarifies those categories of defendants digible for participation in the fdony
pretria intervention program and provides for the establishment of pretria intervention programs
for pecified misdemeanor drug offenses.

The following sections of the Florida Statutes are amended: 910.035 and 948.08. Section 948.16
and ayet unnumbered section of the Florida Statutes are also created.

Il. Present Situation:

In 1989, the firdt trestment-based drug court in the nation was pioneered in Dade County,
Florida. The concept initidly slemmed from afedera mandate to reduce inmate population or
otherwise lose federd funding. Nationd studies indicated that for alarge mgority of crimind
inmates, underlying problems of substance abuse contributed to a high percentage of recidivism
of drug offenders. Consequently, the FHorida Supreme Court directed research into the problem
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to develop a multidisciplinary approach to integrating trestment services into the crimind justice
sysem.

Pursuant to an adminigtrative order entered January 27, 1999, by former Chief Justice Mgor

Harding, the Florida Supreme Court established the Treatment-Based Drug Court Steering

Committee to assst the executive and legidative branches with the development of a sate drug

policy. Pursuant to the order which is effective up to July 1, 2002, the Committee’ sgods are as

follows
- Assd representatives of the executive and legidative branches in the development of a

comprehensive, coordinated state policy on substance abuse,

Propose a treatment- based drug court model with standards and guiddinesfor its

development and operation.

Recommend reciproca agreements among jurisdictions within and outside the state of

Florida regarding equitable service and treatment of transferred cases.

Determine and recommend training of drug court professonds

Recommend changes to legidation, adminidrative policy, or court rules to implement

and operate trestment-based drug courts.

Research and investigate funding aterndtives.

Andyze other issues impacting the trestment- based drug court concept.

The Committee has adopted the 10 Key components that have been recognized nationdly asthe
mode to follow for implementation of adult drug courts* The Committee continues to address
the charges st forth in the adminigtrative orders including completing a proposa for atrestment-
based drug court modd with standards and guiddines. As of April 1, 2001, Horida has 31
operationa and 7 planned adult drug court programs, 14 operationa and 6 planned juvenile drug
court programs, and 7 operational and 4 planned dependency drug court programs. Nationwide,
there are more than 1,000 courts which have implemented or are planning to implement adrug
court to address the problems of substance abuse and drug-related crimes. Many of these drug
courts are funded through federal Department of Justice grants as authorized by the Crime Act of
1994 (Title I, Subchapter X11-J of the Omnibus Crime Control and Safe Streets Act, as amended,
42 U.S.C. 3796ii e seq.). The Office of the State Courts Administrator received a grant from the
Department of Justice Drug Court Programs Office to develop in part a statewide drug court
conference to be held by the Spring 2002.

Although there is no current Sate statute or condtitutiona provision relating to “drug courts’ or
the components of a drug court, pretria intervention programs under section 948.08, F.S., have
been used as the conceptud foundation for the voluntary implementation of drug court programs
in many of the circuits. Under this section, a chief judge has the authority to establish pre-trid
substance abuse education and trestment intervention programs and the authority to dismissa
defendant’ s charges upon successful completion or otherwise reingtate the charges for
prosecution. The chief judge in each circuit may appoint an advisory committee for the pretrid
intervention program consisting of the chief judge, the Sate atorney, the public defender, the
program administrator, and other person deemed gppropriate for determining digibility of
defendants. A person charged with a second or third degree felony purchase or possession of a

1 In January 1997, the U.S. Department of Justice relessed Defining Drug Courts: The Key Components, based on the
experiences of thosein the drug court field.
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controlled substance, who has no prior felony convictions or prior admissionsinto a pretria
intervention program, is digible for admisson into a drug court program for a period of not less
than one year. Currently, the prosecutor does not have absolute veto power in determining who is
eigiblefor the program.

Effect of Proposed Changes:

Section 1 daeslegiddtive intent to implement treatment-based drug courtsin each of the 20
judicid circuits. The purposeis to bresk the cycle of addiction, mitigate crime and recidivism,
and reduce cases of abuses, and neglect and familia dysfunction.

The drug court mode program may be established in the misdemeanor, fony, family,
delinquency, or dependency divison of each judicid circuit. The program model must involve
coordinated partnerships and shared resources between the Department of Corrections, the
Department of Children and Family Services, the Department of Juvenile Justice, the Department
of Hedth, the Department of Law Enforcement, locd governments, other law enforcement
agencies and other community-based service providers. The mode program may include pretria
intervention and pogt- adjudicatory programs as set forth in statute. Each model program must
include the principles of thergpeutic jurigprudence and must adhere to the 10 key components
that have been recognized by the Department of Justice’s Drug Courts Program Office and
aready endorsed by the Florida Supreme Court Treatment-Based Drug Court Steering
Committee. The 10 key components are:

1) Integration of dcohol and other drug-treatment services with case processing.

2) Useof anonadversarid gpproach in balancing the promotion of public safety and
protection of due processrights.

3) Ealy identification of igible participants and placement in trestment programs.

4) Accessto acontinuum of substance abuse trestment and rehabilitation services

5) Frequent substance or drug testing to monitor abstinence.

6) Coordinated strategy for governing drug court response to participant’'s compliance.

7) Ongoing judicid interaction with each participant.

8) Coordinated management and evauation measures of program goas and effectiveness.

9) Continud interdisciplinary education for drug court operations.

10) Development of partnerships among drug courts, public crimina justice agencies,
trestment ddivery systems, and community-based organizations.

Each judicid circuit must gppoint at least one state court drug court coordinator. This person
must coordinate the responsihilities between the participating agencies and service providers,
provide direct support to the treatment-based drug court, monitor drug offenders compliance,
and provide program evauation and accountability.

The bill creates the voluntary Horida Association of Drug Court Professionasto consst of drug
court practitioners from multidisciplinary fidds, incdluding judges, Sate atorneys, defense
counsdls, drug court coordinators, crimind justice personnel, law enforcement officers,
academicians, and treatment professionas. The Association isto report to the Forida Supreme
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Court Treatment-Based Drug Court Steering Committee annudly by October 1, with
recommendations regarding drug court issues.

Section 2 amends s. 910.035, F.S,, to permit a defendant who is éigible for adrug court program
to have his or her case transferred to another county if the sending county and the receiving

county agree to the transfer. If agreed upon, the trid court of the sending county directs the
transfer order. The transfer order must include a copy of the probable cause affidavit, any

charging documents in the case, dl reports, witness statements, test results, evidence listss and
other documents. In addition, the order must include the defendant’ s written consent to abide by
the court rules. Upon transfer, the defendant’ s case is set for hearing. If the defendant failsto
complete the drug court program the charges are to be prosecuted in the manner determined by
the state attorneys of the sending and receiving counties.

Section 3 amends s. 948.08, to expand the category of digible defendants for pretria
intervention programs to include defendants charged with tampering with evidence, solicitation
for purchase of a controlled substance, or fraudulent acquisition of a prescription. However,
those defendants who have been charged with a crime involving violence, including but not
limited to, murder, sexud battery, robbery, car jacking, home-invasion robbery, or an other
violent crime are not digible for the program.

Section 4 creates 948.16, F.S.,, to authorize the establishment of pretrid substance abuse
trestment and intervention programs for defendants charged with specified misdemeanor
offenses. Either party or the court may move to place a defendant in such programs. If the state
attorney objects to the defendant’ s admission into the program and establishes by a
preponderance of the evidence that the defendant was involved in sdling illegd drugs, the court
must deny the defendant admission into the program. Any public or private entity providing
services pursuant to this section must enter into a contract with local government and contract
terms must include a a minimum the requirements established for private entities under 948.15,
F.S. which requires specified information about the program, taff levels, collection and
restitution procedures, and other such information. The chief judge must approve the contract.

Section 5 provides an effective date of July 1, 2001.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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D. Other Constitutional Issues:

In November, 1998, Horida voters adopted a Condtitution Revison Commission
amendmert to article V of the Forida Congtitution to shift mgjor costs of Horida's
judicid system from the countiesto the sate. See art. V, s. 14, Fla. Const. Last year, the
Legidature established a framework for defining the congtitutionally mandated or

essentid ements of a state courts system, the public defenders’ offices, the state
attorneys' offices, court-appointed counsdl, and those court-related functions that are the
responsibility of the counties for funding purposes. See ch. 2000-237, L.O.F. The
Legidature aso provided for afour-year implementation schedule to be completed by
July 1, 2004. The Joint Legidative Committee on Article V was gppointed to coordinate
and oversee this effort. To date, the committee has not met. Although this bill does not
appropriate any state funds at this time, the creation of “drug court” programs may
edtablish precedence for its funding in the future as an essentid eement of auniform

dtate courts system which has not yet been determined.

To the extent that this bill is not construed as circumventing or otherwise interfering with
the Supreme Court’ s condtitutional authority to administer the court system and to adopt
rules for the practice and procedure in al courts, the separation of powers doctrine under
section 3 of article 11 of the Florida Condtitution is not implicated. However, the bill is
ambiguous as to whether it unconditutionaly shifts the authority to establish the drug

court divison in each judicid circuit from the Supreme Court to the chief judge of each
judicid drcuit.

Thisbill providesfor the establishment of “drug courts” In Florida, these specidty courts
are misnomers. The Horida Condtitution prohibits the establishment of any court other
than the supreme court, district courts of gpped, circuit courts, and county courts. See
Art. V, s. 1, Fla. Const. However, with the exception of the Supreme Court, dl courts
may establish specidized court “divisons’ through locdl rule gpproved by the Florida
Supreme Court. See art. V, s. 7, Fla. Const.; s. 43.30, F.S. These congdtitutional and
legidative grants of authority have been used by county and circuit courts to channe their
judicia resourcesto cregte divisons responsive to the casel oad demands, community
needs, and judicia agenda of the county or circuit. See Examination of the Jurisdiction of
Florida Trial Courts, Senate Judiciary Committee, Interim Project Report 2000-258,
August, 1999. Asaprimary judicid and case management tool, it is aso used by the
courts to differentiate, streamline and process specific categories of cases. However,
some of these specidty divisons or programs have been subsequently ingtitutionalized as
“oourts’ in somejudicid circuits within the forma framework of Horidd s two-tier trid
court system, oftentimes with their own set of Supreme Court adopted court rules. See
eg. Ha Fam.L. Rules Ha R. Traf. Ct.

A defendant has a congtitutiond right to atrid by an impartid jury where the offense
occurred. Sees. 16, art. |, Florida Constitution; see also Stone v. Sate, 378 So.2d 765
(Fla.1979), cert. denied, 449 U.S. 986, 101 S.Ct. 407, 66 L.Ed.2d 250 (1980). Consistent
with thisright, current statutory law provides that upon appropriate motion or consent of

the defendant, the triad must be held in the county where the offense was committed. See

s. 910.03, F.S. In cases where the defendant pleads, the defendant may waive trid in the
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county where the indictment or information is pending and consent to dispostion of the
case in acounty other than where the indictment or information is pending, subject to the
approva of the prosecuting attorney of the county where the indictment or information is
pending. See s. 910.035, F.S.

The new section 910.035, F.S,, relating to transfers of cases involving specified offenders
participating in substance abuse treatment programs, raises some due process
congderations. It dates that the transfer need only be initiated by the wishes of the drug
court coordinator who must consult with the drug court coordinator in the other county
and the entry of atransfer order. It is unclear whether the digible defendant’ s gpprova to
such transfer is expresdy required within the requirement that the “transfer is gpproved
by dl parties’ or whether the defendant’ s consent to participate in the program
condtitutes an implied consent to the transfer. Additiondly, it is not clear whether the
defendant is expresdy or impliedly or unknowingly waiving his or her right to trail in the
county where the offense arose should the defendant fail to complete the drug court
program successfully and subsequent prosecution ensues. Under this section, both the
date attorneys of the sending and receiving counties determine how the defendant should
be prosecuted. No mention is made of where the prosecution must then occur.

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

None.

B. Private Sector Impact:

To the extent that the trestment-based drug court programs help stem the recidivism rate of
drug offenders and provides an integrated, comprehensive and effective approach to
handling the difficult socid problem of substance abuse, this bill may have subgtantia
positive impact for the offender, the offender’ s family, the local community and the genera
public.

C. Government Sector Impact:

Thefiscd impact of this bill on the various entities involved isindeterminate. Funding for
exigting drug court programs are drawn from federd, state, and local monies. The bill does
not specificadly designate funding for judicid, Sate attorney, public defender or agency
positions for the operation of a drug court program. Although the bill requiresthe
establishment of trestment-based drug court programs and the appointment of a drug court
coordinator in each judicid circuit, no additional resources are appropriated. While some
judicid circuits and agencies may be able to absorb saffing for the new drug courts within
existing resources, other judicid circuits and agencies may have to add staff positionsto
participate in the drug court program operations.
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There may aso be attendant costs resulting from greater participation of personsin pretria
intervention programs but these costs may be offset by greater costs from prosecution and

imprisonment.
VI. Technical Deficiencies:
None.
VIL. Related Issues:

The bill provides that defendants who are “ charged with tampering with evidence, soliciting the
purchase of a controlled substance, and obtaining a prescription by fraud” may be digible for the
felony pretrial program under s. 948.08, F.S. However, no specific Satutory citations to such
crimina offenses are provided which may lead to some confusion.

VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the FHorida Senate.




