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l. Summary:

The bill creates the Department of State Finance (DSF) effective January 7, 2003. The head of
the DSF isthe Chief Financid Officer (CFO). The duties of the CFO are those specified in

S. 4, Art. 1V of the State Condtitution. Further, the CFO is assigned responsbility for the
Government Employees Deferred Compensation Plan, unclaimed property, and security for

public deposits.

The bill dso creates the Department of Insurance and Financid Services (DIFS) effective
January 7, 2003. The head of the DIFSis the Governor and Cabinet. The chief administrator of
the DIFS is an executive director who is gppointed by the Governor and Cabinet and who is
confirmed by the Senate. The executive director gppoints a Commissioner of Insurance, a
Commissioner of Financid Inditutions, and a Commissioner of Securities, each of whom mugt
have specified qudifications.

The bill dso creates an Office of Trangtion Management effective August 1, 2001.
This bill amends the following sections of the Florida Statutes: 20.04 and 20.121.
This bill creates section 20.131 of the Florida Statutes.

Thisbill repedls the following sections of the Forida Statutes: 20.12 and 20.13.

Present Situation:

Article IV of the State Condtitution establishes the executive branch of state government and
provides that theA. . . supreme executive power shal be vested in agovernor.f Nevertheless, the
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State Constitution requires the Governor to share some executive powers with six elected cabinet
officers.

The Attorney Generd

The Commissoner of Agriculture
The Commissoner of Education
The Comptroller

The Secretary of State

The Treasurer

NN NN NN

In addition to condtitutiond respongbilities, the Legidature has designated each cabinet member
as a department head with statutory duties. Cabinet officers dso share powers and duties when
gtting as the Governor and Cabinet. When in thisform, the Governor and Cabinet may condtitute
adepartment head or aboard. This collegia form of state government is unique to Horida

The future configuration of the Cabinet was dtered in November of 1998, by the adoption of
Condtitutiona Amendment No. 8. The amendment, which passed by amargin of 55.5 percent to
44.5 percent, modifies the Cabinet in the year 2003. Among other changes, the amendment
merges the offices of the Treasurer and the Comptroller into one Chief Financid Officer. Asa
result of these modifications, the new state Cabinet will consst of an Attorney Generd, a
Commissoner of Agriculture, and a Chief Financid Officer. Asthe Comptroller heads the
Department of Banking and Finance (DBF) and as the Treasurer heads the Department of
Insurance (DOI), the status of these departments must be determined.

A. Comptroller and Department of Banking and Finance

Article 1V, s. 4(d) of the State Congtitution, provides that the Comptroller is the chief fiscal
officer of the Sate, and that this officer settles and approves accounts againgt the state. The
Comptroller ensuresthat al money paid into the State Treasury has been deposited correctly,
that the expenditures of state agencies have been appropriated by the Legidature, and that the
staters generd fiscad matters are in compliance with state laws and regulations.

Chapter 17, F.S., outlines the duties of the Comptroller. Section 17.011, F.S,, authorizesthe
Comptroller to appoint an Assstant Comptroller. Under s. 17.03, F.S,, the Comptroller is to audit
clams againg the state. The Comptraller, using generally accepted auditing procedures for

testing or sampling, is required to examine, audit, and settle dl accounts, clams, and demands
agang the state that arise under any law or resolution of the Legidature, and to issue awarrant

to the Treasurer to make payment out of the State Treasury. The section aso authorizes the
Compitroller to establish dollar thresholds applicable to each invoice amount, aswell asto
establish criteriafor testing or sampling invoices on a preaudit and postaudit basis.

Further, the section authorizes the Comptroller to adopt procedural and documentation standards
for payment requests and to provide training and technica assstance to agencies. Findly, the
section places alega duty on the Comptroller for delivering dl state warrants and charges the
Comptroller with the officid responsibility of the protection and security of the state warrants
held by the office.
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In addition to the congtitutional duties of the Comptroller, the Legidature appointed the
Comptroller as head of the Department of Banking and Finance (DBF).! The former
departmentd divisons previoudy identified in Statute are no longer specified. Nevertheless, at
the time of this report, the DBF is till organized dong divison lines

1. Division of Accounting and Auditing.?
2. Division of Banking.®

3. Division of Securities and Finance.*
4. Division of Information Systems®

There are also anumber of officesin the DBF.? Offices with regulatory responsibility include the
Office of Unclaimed Property” and the Office of Financid Investigations®

The principd licenang, chartering, regulatory, and civil enforcement powers of the department
are conferred by the following statutory provisons

Chapter 494, F.S. - Mortgage Brokerage and Mortgage Lending
Chapter 497, F.S. - Florida Funerd and Cemetery Services Act
Chapter 516, F.S. - Horida Consumer Finance Act

Chapter 517, F.S. - Horida Securities and Investor Protection Act
Chapter 520, F.S. - Retall Ingadlment Sales

1The Department of Banking and Financeis created in s 20.12, F.S.

2The Division of Accounting and Auditing ensures public funds are properly accounted for, provides information on how
date funds are expended, and informs the public on the financia setus of the Sate. The states eectronic fund transfer (EFT)
isadministered through this division, aswell. Additionally, the division investigates alegations of fraud, waste, or abuse by
state agencies or employees and operates an anonymous hotline service for persons to report unscrupul ous activity.

3The Division of Banking charters, examines, and regulates state-chartered financial institutions to ensure that deposits are
protected from loss. Applications for new banks, savings associations, foreign banks, credit unions and trust companies, as
well as acquisitions, mergers, cross-industry conversions, changes of control, requests for trust powers and branches, are
processed by the division. The division dso examines each financid inditution under its jurisdiction periodically and issues
and monitors formal and informa enforcement actions.

“The Division of Securities and Finance protects consumers of the securities and finance industries from illegal financial
activities. Applications for registration of non-exempt securities are reviewed prior to public offerings. Applications for
registration of securities dedlers, investment advisers, branch offices and associated persons are reviewed to ensure
compliance with statutes and rules. The division aso conducts examinations of affairs, books, and records of registrants.
Further, the division reviews applications for licensure of money transmitters, motor vehicleingalment selers, retail
installment sdllers, sales finance companies, home improvement ingtallment sdllers, mortgage brokers and lenders, consumer
finance companies, and consumer and commercia collection agencies. Cemetery companies are dso regulated.

>The Division of Information Servicesis responsible for the Florida Accounting Information Resource (FLAIR) and the
internd regulatory and licensing system of the department. FLAIR is aunified accounting system used by al state agencies
and the ten state universities to account for the states budget. This task is accomplished by use of a mainframe computer at
the State Comptroller=s Data Center (SCDC). The state's $18 million yearly payments, the appropriations and budgeting
system (LAS/PBS), and gpplications maintained by the State Treasurer are run at the SCDC. Additiondly, the SCDC prints
automobiletitles for the Department of Highway Safety and Motor Vehicles.

There are anumber of officesin the department, including, the Office of Financial Investigations, the Office of the General
Counsd, the Office of Training and Devel opment, the Office of Legidative Affairs, the Office of Research and Planning, the
Office of Public Information, the Office of Unclaimed Property, and the Office of Cabinet Affairs.

"The Office of Unclaimed Property holds unclaimed assetsin protective custody for missing owners. Approximately

$550 million in unclaimed astsis currently held by the office.

8The Office of Financia Investigations responds to consumer complaints alleging violations of individuals or companies
regulated by the DBF. The Comptroller-s Hotline and the Funerd and Cemetery Services Hotline are operated in this office.
The office aso conductsinvestigations into alegations of suspected fraud againgt state government and white-collar crimina
activities.
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Chapter 559, F.S. - Regulation of Trade, Commerce, and Investments
Chapter 560, F.S. - Money Transmitters Code

Chapters 655 through 665, F.S. - Financid Indtitutions Codes
Chapter 716, F.S. - Escheats

Chapter 717, F.S. - Horida Digposition of Unclamed Property Act

The DBF has 898 FTEs and an gppropriated budget of approximately $65.8 million for

FY 1999-2000. There are Sx budget entitiesin the DBF: (1) Comptroller/Divison of
Adminigration; (2) Divison of Information Systems; (3) Financia Accountability for Public
Funds Program (Division of Accounting and Auditing); (4) Financia Ingtitutions Regulatory
Program (Divison of Banking); (5) Unclaimed Property Program; and (6) Consumer Financid
Protection and Industry Authorization Program (Division of Securities and Finance and Office of
Financid Investigations).

Departmenta functions are funded through both genera revenue and trust funds. Fifty-five
percent of the operating budget is from generd revenue, with the remainder from seven trust
funds

Administrative Trust Fund®

Working Capital Trust Fund™©

Consolidated Payment Trust Fund™*

Regulatory Trust Fund*?

Financial Inlitutions Regulatory Trus Fund®®
Anti-Fraud Trust Fund*

Comptroller:s Federal Equitable Sharing Trust Fund*®

Additiondly, federal funds going to Florida counties pass through the DBF.2® Aswell, the DBF
has a non-operating budget in a number of trust funds'’

®This fund provides some operating funds for the Comptroller/Division of Administration and the Consumer Financial
Protection and Industry Authorization Program. Receipts are primarily from non-operating transfers from other agency trust
funds.

19The Working Capital Trust Fund isfor theinternal systems support provided other agency budget entities. Receipts are
from operating transfers (data processing appropriations) from the other budget entities.

HThe Consolidated Payment Trust Fund provides long term financing for equipment needs of state agencies. Investment
earnings on the trust fund balance generate receipts for the fund.

12The Regulatory Trust Fund provides operating funds for the Consumer Financial Protection and Industry Authorization
Program and for the Unclaimed Property Program. The primary source for receiptsin this fund is from chargesto regulated
industries.

13The Financial Intitutions Regulatory Trust Fund is an operating fund for the Financial Institutions Regulatory Program.
Receipts are from charges paid by regulated industries.

14The Anti-Fraud Trust Fund provides funds for the Consumer Financia Protection and Industry Authorization Program.
Fines and reimbursements for costs of investigations and prosecutions fund this account.

15The Comptrollers Federal Eqitable Sharing Trust Fund provides resources for the Consumer Financia Protection and
Industry Authorization Program. Receipts for the fund come primarily from shared revenue under Federd Asset Sharing
Programs.

18Funds from the Federal Use of State Lands Trust Fund.

7Child Support Clearing Trust Fund, Collector/IR Clearing Trust Fund, Consolidated/Misc. Deductions Clearing Trust Fund,
EFT Clearing Trust Fund, Employee/Refund Clearing Trust Fund, Federd Tax Levy Clearing Trust Fund, Horida Retirement
Clearing Trust Fund, Hospitd Insurance Tax Clearing Trust Fund, Restoration Trust Fund, Socid Security Clearing Trust
Fund, Trust Funds under s. 215.18, F.S., Working Capital Fund, Tobacco Settlement Clearing Trust Fund, Unclaimed
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The Comptroller also sits on various boards, commissions, and public-private organizations.'®
The Comptroller aso makes gppointments to various boards, councils, and commissions. Under
S. 112.215(8)(a)4.d., F.S., the Comptroller appoints one member, who must be an employee of
the Compitroller, to the Deferred Compensation Advisory Council. The Comptroller isaso
required to appoint two members to the Florida Commission on the Status of WWomen. Further,
under s. 497.101(1), F.S., the Comptroller nominates members to the Board of Funera and
Cemetery Services, which is created within the DBF. The Comptroller is required to nominate
three persons per vacancy. The Governor must make gppointments from the nominees.
Additionally, pursuant to s. 440.49, F.S., the Comptroller makes appointments to the Specia
Disability Trust Fund Privatization Commission. The Comptroller aso selects a WAGES
Program Employment Project Coordinator under s. 414.030, F.S.

B. Treasurer and the Department of Insurance

The cabinet post commonly referred to as the ATreasurer() actualy encompasses the duties of the
Treasurer, Fire Marshd, and Insurance Commissioner. Statute designates the Treasurer=stitle as
the Alnsurance Commissioner and Treasurer '

Article 1V, s. 4(e) of the State Condtitution, provides:

Thetreasurer shall keep al state funds and securities. He shall disburse state funds only upon the
order of the comptroller. Such order may be in any form and may require the disbursement of
gtate funds by dectronic means or by means of amagnetic tape or any other trandfer medium.

Chapter 18, F.S., establishes more specific requirements relating to the Treasurer=s pogtion.
Section 18.02, F.S,, provides that the Treasurer isto pay al warrants on the treasury drawn by
the Comptroller and other orders by the Comptroller for the disbursement of state funds. No
money isto be paid out of the treasury except on such warrants or other orders of the
Comptroller.

The Treasurer maintains three demand accounts in Florida banks chosen on abid basis. These
accounts are used as depositories for state agencies, for payment of state warrants, and for
making investment transactions. Sufficient cash is|eft in the accounts to cover daily
disbursements and compensating balances; al other funds are invested. The Treasurer receives
and dishburses more than $38 billion annudly in state collections from al sources.

Property Trust Fund, Mortgage Brokerage Guaranty Trust Fund, Preneed Funeral Contract Consumer Protection Trust Fund,
and Securities Guaranty Trust Fund.

18The Comptroller sitson the following entities: State Board of Administration under Art. X1, s. 9 of the State Contitution;
Governing Board Secretary of the Division of Bond Finance under s. 215.67, F.S,; State Board of Education under

Art. X1, s. 2 of the State Condtitution and s. 229.012, F.S.; Board of Directors of Export Finance Corporation under

S. 288.776, F.S,; Financid Management Information Board under s. 215.95, F.S,; Chair of the Financia Management
Information System Coordinating Council under s. 215.96, F.S.; Board of Directors of the Hurricane Catastrophe Fund
Finance Corporation under s. 215.555, F.S.; Board of Directors of the Inland Protection Financing Corporation under

s. 376.3075, F.S.; Innovation Committee under s. 216.235, F.S.; Board of Trustees of the Interna Improvement Trust Fund
under s. 253.02, F.S.; Governor-s Committee on I nterstate Cooperation under s. 13.05, F.S.; Politicd Party State Executive
Committee under s. 103.091, F.S.; Prepaid Postsecondary Education Expense Board under s. 240.551, F.S.; Specid
Disability Trust Fund Financing Corporation under s. 440.49, F.S.; Technology Council under s. 282.3091, F.S,; and the
Uniform Chart of Accounts Development Committee under s, 281.325, F.S.

15ection 20.13(1), F.S.
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The Treasurer=s office is repongble for investing generd funds and trust funds. The Treasurer is
a0 the cash manager for Florida state government, performs consulting services and operates a
Statewide cash concentration account in this capacity.

The Treasurer=s office is responsible for protecting and servicing funds and securities deposited
as a prerequisite to doing business in the state. The Treasurer=s office is currently providing this
trust service to the Department of Banking and Finance, the Department of Management
Services, the Department of Insurance, the Florida Lottery, the Department of Transportation,
and the Board of Regents.

As adminigrator of the Forida Security for Public Deposits Acts, the Treasurer oversees and
monitors public fundsin excess of $2.7 billion on deposit in 292 banks and savings associations.
Thisis a centrdized statewide collaterdization program designed to ensure that public deposits
of the state and its politica subdivison maintained in Horida banks and savings associations are
fully protected from loss.

The Treasurer isresponsble for the overdl adminigration of the State Employees Deferred
Compensation Program. The Treasurer educates prospective and current participants, distributes
informationa materids, markets the program by conducting presentations and seminars
throughout the state, monitors performance of al investment options available to participants,
pays al benefit recipients, and manages many other functions.

In addition to the financid respongbilities of the Treasurer, the Legidature has designated the
Treasurer as the head of the Department of Insurance (DOI).?° The Insurance Commissioner and
Treasurer isresponsible for many types of insurance, including life, property, casudty, title,
vidica, marine, fiddity, surety, surplus lines, and hedlth insurance. He dso regulates rates and
gpproves dl policy forms. The agency head is aso required to determine that insurance
companies seeking to do businessin Florida are financidly sound and continue to be sound once
approved to do businessin the state.

The DOI is required to conduct afinancid examination of each domestic insurer at least once
every 3 years.>! The DOI may accept an independent certified public accountant:s audit report in
lieu of making its own examination and may conduct an examination every 5 years, rather than
every 3 years, for an insurer that has held a certificate of authority without a change in ownership
for more than 15 years. Under the DOI=s current practice, neither of these exceptionsto the
3-year mandatory examination is exercised. For aforeign insurer, the DOI may conduct an
examination as often as it deems advisable but, in practice, the DOI reies upon the examination
by the regulatory authority in the insurer=s state of domicile, except in rare circumstances.

The DOI adso may conduct a market conduct examination of each authorized insurer as often as
it deems necessary.?? Under current practice, the DOI exercisesits discretion to determine which
insurers to examine and how often. The DOI has increased its use of contracts with independent
professona examiners for market conduct examinations, as expresdy authorized by satute.

20stion 2013, F.S.
2lsation 624.316, F.S.
225etion 624.3161, F.S.
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The insurance commissioner tests and licenses insurance agents, adjusters, and bail bond agents.
He enforces laws relating to hedth maintenance organizations, prepaid limited hedlth service
organizations, continuing care contracts, automobile and home warranty associations, premium
finance companies, title insurance, fraternd benefit societies, and donor annuities.

Theinsurance commissioner is charged with investigating fraud in dl lines of insurance, plus
violations of the Insurance Code. Additionaly, the insurance commissioner adminigtersthe
fundsfor retirement of police officers and firefighters. These funds are derived from certain
premium taxes on insurance written in cities meeting requirements to use these State funds.

Pursuant to s. 20.13(3)(a), F.S., the DOl must have an assistant insurance commissioner and
treasurer, three deputies, and a generd counsel. A deputy may aso serve as agenerd counsd.
The gtatute creates 10 divisons within the DOI:

Division of Insurer Services?®

Division of Insurance Consumer Services?*
Division of Agents and Agencies Services®
Division of Rehabilitation and Licuidation.?®
Division of Risk Management.?’

Divison of Sate Fire Marshd .8

Division of Insurance Fraud.?®

Divison of Adminigration.

Division of Treasury.>°

WO N ~wWNE

BThis division ensuresthat Florida citizens are protected by properly regulating insurance companies. The division monitors
the financia condition of insurance companies and approves insurance rates.
24The Division of Insurance Consumer Services assists, informs, and protects Floridians by helping them make better buying
decisions and by helping them understand the available products. A toll-free consumer hotline is maintained to answer
uestions and take complaints. Ten service offices throughout Florida are maintained by the division.
ZThe Division of Agents and Agendies Sarvices s responsible for licensing, regulating and investigating the professional
activities of insurance agents and agencies. Both the licensing and investigations sections of this division assure the public of
ardisblesavice
2%The Division of Rehabilitation and Liquidation supervises, under court order, insurance companies that arein financial
trouble. Depending on the financia Stuation of acompany, it is either placed into rehabilitative supervision to help restore it
to astable condition or liquidated.
2"The Division of Risk Management administers the state's property and casualty self-insurance trust funds, including state
employees: workers: compensation, ate liability claims, and state property insurance claims. Safety and loss prevention are
aso housed in this division to educate and inform all state employees of the importance of safety awareness.
2The Division of Fire Marshal investigates fires and suppresses arson. The division inspects state-owned and state leased
property to determine compliance with fire safety codes. It dso enforceslaws governing explosives, fireworks, fire
extinguishers, and sprinkler systems, aswell as establishes rulesfor safe use of these items. The invedtigative staff of this
divison are sworn law enforcement officers. Additionaly, the division operates a Fire and Arson Laboratory in Quincy,
Floridawhich provides fire debris anayses and film development for the investigations. Further, the Horida State Fire
College (FSFC) isapart of the division, though its campusislocated in Ocaa, Horida
29The Division of Insurance Fraud investigates all forms of insurance fraud, including illegal and unscrupulous activities by
agents, companies and consumers. Such investigations may lead to crimina prosecutions. All enforcement personnel are
sworn law enforcement officers.
30The Division of Treasury receives and disburses state funds from all sources, approximately $38 billion per year.
Additionadly, it invests state general funds and trust funds. The division acts as the cash manager for Sate governmert,
performs consulting services and operates a statewide concentration account. The division dso is atutorily assigned
responghility for protecting and servicing funds and securities deposited as a prerequisite to doing businessin Horida. It aso
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10.  Divison of Legd Services™!

Additiondly, anumber of offices have been established in the DOI which provide legd,
legidative, accounting, and administrative support.

The department has 1,536 FTES and an annua operating budget of $115.6 million for
FY 1999-2000. The DOI has 11 budget entities, which are the ten divisons plus the Office of
Information Services. Department activities are totaly funded through six trust funds:

Tressurer's Administrative and Investment Trust Fund®2
Florida Casualty Insurance Risk Management Trust Fund®?
State Property Insurance Trust Fund®*

Agents and Solicitors County Tax Trust Fund®®

Fire College Trust Fund®®

Insurance Commissioner=s Regulatory Trust Fund.3’

N NN N NN

The Legidature has aso desgnated the Insurance Commissioner and Treasurer asthe State Fire
Marsha.3® In this capacity, the Treasurer is responsible for investigating and suppressing arson,

educating firefighters and ensuring that state-owned buildings are in conformance with fire
codes.

provides trust servicesto anumber of departments, including the Forida Lottery and the Board of Regents. Additiondly, the
division administers the Florida Security for Public Deposits Acts, which oversees public funds on deposit in financia
indtitutions. The division is aso responsible for the State Employees Deferred Compensation Program.

31The Division of Legal Services provideslegal representation for the DOI in administrative and judicia proceedings. It also
provideslega opinionsto the public and the DOI concerning the interpretation and administration of the Insurance Code and
related laws.

32The Treasurer:s Administrative and Investment Trust Fund is the operating fund for the Division of Treasury. It covers
epensesincurred by the Treasurer in the performance of his duties, aswdll as supports the program costs associated with the
State Employees Deferred Compensation Program. Receipts from an assessment againgt the average daily balance of funds
invested on behdf of state agencies, fees assessed for safekeeping assets, and deferred compensation participant fees fund the
account.

33The Florida Casualty Insurance Risk Management Trust Fund is the states self-insurance fund for payment of workers
compensation, generd liability, automotive ligbility, federd civil rights claims, and court awarded attorney:=sfees. The
primary source of incometo the trust fund is from premiums and assessments imposed on state agencies and are provided
through the appropriations process.

34The State Property Insurance Trust Fund is a self-insurance fund for payment for damages to state buildings and contents
resulting from fire, lightning, sinkholes, and other hazards. Receipts are from premiums and assessments to state agencies.
35The Agents and Solicitors County Tax Trust Fund is a depository for the county tax portion of the agency/solicitor license
and gppointment fees and biennid renewd. The primary source of receiptsis from the county tax on agency appointments.
3%The Fire College Trust Fund provides funding for the Florida State Fire College and the Bureaw of Fire Standards and
Training. Funding is through a surcharge on direct premiums written on commercia property for fire, dlied lines, or

multiperil insurance, admission fees, dorm renta fees, and the sde of books. This fund will be diminated on July 1, 2000,
and funds transferred to the Insurance Commissioner-s Regulatory Trust Fund.

3"The Insurance Commissioner=s Regulatory Trust Fund provides monies for the regulation of the insurance and fire
protection industries. Revenue from fines, taxes, licenses, examinations and other fees support the fund. Nine of the deven
budget entities of the department are funded from thistrust fund. The two divisionsthat do not operate from thisfund are the
Divisions of Treasury and Risk Management.

8 Section 633.01, F.S.
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The Treasurer aso sits on various boards, commissions and public-private entities® Under

s. 112.215(8)(a)4.b., F.S., the Treasurer gppoints one member, who must be an employee of the
Treasurer, to the Deferred Compensation Advisory Council. Additiondly, the Treasurer makes
appointments to various statutory boards, councils, and commissions.*°

C. Comptroller and Insurance Commissoner Working Group on Cabinet Reor ganization

In May 1999, the Comptroller and Insurance Commissioner and Treasurer gppointed an interna
working group on cabinet reorganization. The assigned task of the working group was to explore
anarow range of feasble dternatives for the reorganization of conditutional and statutory

duties exercised by the Treasurer and Comptroller. The members of the working group were staff
of the Department of Insurance and the Department of Banking and Finance** Theworking
group held workshops in Tdlahassee, Orlando and Miami-Dade County.

39%tate Board of Administration under Art. X1, s. 9 of the State Constitution and s. 215.44, F.S.; Governing Board Treesurer,
Divison of Bond Finance under s. 215.62, F.S.,; Chair, Board of Directors, Comprehensive Hedlth Association under s.
627.6488, F.S,; Sate Board of Education under Art. IX, s. 2 of the State Condtitution and s. 20.15, F.S.; Education
Technology Foundation under s. 239.251, F.S.; Financid Management Information Board under s. 215.95, F.S.; Financid
Management Informetion System Coordinating Council under s. 215.96, F.S.; Hedlth Information Systems Council under

s. 381.90, F.S,; Hedth Insurance Standardized Claim Form Development Committee under s. 408.7071, F.S.; Chair, Board of
Directors, Hedlthy Kids Corporation under s. 624.91, F.S.; Board of Directors, Hurricane Catastrophe Fund Finance
Corporation under s. 215.555, F.S.; Board of Directors, Inland Protection Financing Corporation under s. 376.3075, F.S,
Board of Trustees of the Internal Improvement Trust Fund under s. 253.02, F.S.; Governor-s Committee on Interstate
Cooperation under s. 13.05, F.S.,; Board of Directors, Mator Vehicle Theft Prevention Authority under s. 860.154, F.S,;;

Ex Officio Treasurer, Pensacola Historic Preservation Board under s. 266.0015, F.S,; Political Party State Executive
Committee under s. 103.091, F.S.; Prepaid College Board under s. 240.551, F.S.; Board of Directors, Smal Employer Hedlth
Reinsurance Program under s. 627.6699, F.S.; Specid Disability Trust Fund Financing Corporation under s. 440.49, F.S.; and
Workers Compensation Oversght Board under s. 440.4416, F.S.

“0Birth-Related Neurological Injury Compensation Association under s. 766.315, F.S;; Birth-Related Neurological Injury
Compensation Plan medical advisory pand under s. 766.308, F.S.; Boiler ingpector under s. 554.105, F.S.; Board of Directors
Comprehensive Hedlth Association under s. 627.6488, F.S.; Comprehensive Hedlth Information System Advisory Council
under s. 408.05, F.S.; Consumer Advocate under s. 627.0613, F.S.; Continuing Education Advisory Board under

S. 626.2815, F.S,; Deferred Compensation Advisory Council under s 112.215, F.S,; Board of Directors, Horida Employee
Long Term Care Flan under s. 110.1227, F.S,; Firefighters Standards and Training Council under s. 633.31, F.S,; Hedlthy
Kids Corporation Board of Directors under s. 624.91, F.S.; Commission on Hurricane Loss Projection Methodology under

S. 627.0628, F.S.; Condiitution Committee and Board of Governors of Insurance Exchange under s. 629.401, F.S,; Board of
Governaors of Joint Insurance Underwriting Associations under s. 627.311, F.S.; Long Term Care Interagency Advisory
Council under s. 430.710, F.S.; Board of Governors of Patientzs Compensation Fund under s. 766.103, F.S.; Public
Depository Advisory Committee under s. 280.05, F.S.; Board of Governors of Residentia Property and Casuaty Joint
Underwriting Association under s. 627.351, F.S.; Risk Underwriting Committee under s. 627.351, F.S.; Smal Employer
Hedlth Benefit Plan Committee under s. 627.6699, F.S.; Smal Employer Hedlth Reinsurance Program Board of Directors
under s. 627.6699, F.S.; Specid Disability Trust Fund Privatization Commission under s. 440.49, F.S.; Surplus Lines Service
Office Board of Governorsunder s. 626.921, F.S.; Windstorm Underwriting Association Board of Governors under

s. 627.351, F.S,; Commission on the Status of Women under s. 14.24, F.S.; Workers: Compensation Insurance Guaranty
Asociation Board of Directors under s. 631.912, F.S.; Workers Compensation Insurance Joint Underwriting Plan, Chair,
Board of Governorsunder s. 627.311, F.S; and the Workers Compensation Insurance Purchasing Alliance Board under

s. 627.992, F.S.

155t of the Department of Insurance that were assigned to the working group were: Peter Mitchell, Chief of Staff; JoseA.
Diez-Arguelles, Director of Policy Analysis and Intergovernmental Relations, David Rodriguez, Assistant to the Chief of
Staff; and Jean Whitten, Budget and Strategic Planning Director. Staff of the Department of Banking and Finance that were
assigned to the working group were: Art Simon, former State Representative and Director, Divison of Banking; Bruce
Berger, Director, Divison of Administrative Services; Linda Charity, Bureau Chief, Division of Banking; Alisa Goldberg,
Financia Control Andy<, Divison of Securities/Finance; and Rene Lewis, Senior Cabinet Aide.
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Theworking group agreed to five guiddines that would guide the development of organizationa
structures:

< OneAumbrdlaagencyl for the regulation of banking, insurance, securities, and finance.
Reduce adminigtrative overhead.
Continue current organizational structures, processes and activities.
Leedership responsbility and organizationd flexibility.
Expansion of the consumer advocate,

N NN AN

The find report of the working group identified three organizational structures that could be
considered for reorganizing the congtitutiona and statutory duties of the Comptroller and
Treasurer:

COMPTROLLER AND TREASURER WORKING GROUP IDENTIFIED

OPTIONS
OPTION DESCRIPTION

This  dternative  combines  dl the
One Department conditutional and statutory duties of the
(ATwo into Onef) Comptroller and the Tressurer in a single
agency headed by the Chif Fnancid

Officer.
Two Departments The Conditutiond and related functions of
(ATwo into Twog) the Comptroller and  Tressurer  ae

consolidated in a department headed by the
Chief Finencid Officer. The regulatory and
related functions presently assigned to the
Comptroller and the Tressurer are combined
into a new depatment. The regulaory
depatment could be headed by a person
gppointed by the Governor, the Governor
and Cabinet, or the members of the Stae

Board of Adminigtration.
Three Departments The condtitutiona and redaed functions of
(ATwo into Three) the  Comptroller and  Tressurer ae

consolidated into one department headed by
the Chief Financid Officer. The regulatory
and related functions presently assgned to
the Comptroller and the Tressurer reman in

separate departments.

The report of the working group aso identified a number of policy issues rdaing to dternative
organizationad structures. These issues were: (1) Umbrdla Regulation - whether the regulation of
banking, finance, securities and insurance should be combined in one agency; (2) Elected vs.
Appointed - whether an eected officid should continue to regulate the banking, finance,
securities and insurance indudtries; (3) Stand-alone CFO - whether the Chief Financid Officer
should be charged with regulatory responsibilities. The issues that were identified are
summarized in the following charts:
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UMBRELLA REGULATION

PROS

CONS

Financid markets no longer
recognize insurance, banking,
finance and securities as
insular industries.

While there is some commingling of issues
and products, regulatory activitiesrelated to
each industry will remain distinct and separate
in the foreseeable future.

More effective and efficient
consumer protection if DOI
and DBF consumer protection
activitiesare merged.

A regulator who is solely responsible for one
industry can better regulate each industry.

Businessesthat engagein
multiple regulated activities
would benfit because
consistent policieswould
develop morerapidly.

Individua chosen to lead an umbrella agency
would be more knowledgesble of one industry
to the detriment of the other industries.

ELECTED VERSUSAPPOINTED

ELECTED APPOINTED
Citizenswanted to merge dl Citizens wanted the Governor-sroleto be
duties, both condtitutional expanded. The Governor has more power and

and statutory, of the
Comptroller and Treasurer,
to streamline government.

is made more accountable with gppointee.

Maintaining an elected No other state has an eected banking regulator
regulator is conssted with and only 12 states elect the insurance
Horideas history of havingan regulaor.
eected officid directly
responsible and accountable
for regulating financid
industries.
STAND-ALONE CFO

PROS CONS

CFO canfocuson Regulating financid servicesindustry would

condtitutiona matters,
epecidly asthe state moves
toward an integrated financid
management system for sate
government.

interfere with the Chief Financia Officers
ability to perform contitutiona duties.
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The report of the working group aso identified some adminigtrative issues associated with

reorgani zation:

ADMINISTRATIVE ISSUES

Facilities

DBF and DOI occupy 753,433 square feet of office space.
Most space is leased privatdy or through DMS. Because
of the number of outstanding lease agreements, it may
teke severd years dfter reorganization before employess
can be integrated and housed in the same headquaters, if
agencies are combined.

Information
Technology

The computer daffs of the DBF and DOl have shared
eectronic financid daa for many years. The DOl is now
completely dependent on the DBF for its mainframe
support, a service that is criticd to the Divison of
Consumer Services, the Bureau of Licensng, and the
Bureau of Fnance and Support Services. Other smadl
gpplications in the departments are adso supported on the
manframe

Network  operating systems, databases, development
products, and dectronic mail applications used by the
DBF and DOl ae different, exchange of daa is
compatible. It will not be necessary to make any mgor
changes to the technicd environments in  ether
depatment in order to accomplish any combination or
solit in functions. As long as the mainframe gpplications
ae supported on one computer, there are no mgor
technical obdacles that would make any combination or
split any more technically feasible or affordable than any
other option.

The report of the working group aso identified a number of other issues related to organizationd
Sructure and governance: (1) Minimum quaifications for functiond regulators; (2) Delegation

of decison-meaking responshility; (3) Organizationd Hexibility; and (4) Limitations on
Campaign Contributions. These issues are identified in the chart below.

ORGANIZATIONAL AND GOVERNANCE ISSUES

Minimum
Qualificationsfor
Functional Regulator

The working group suggested that minimum education
and experience qudifications for persons who hold key
regulatory positions with respect to insurance, banking,
securities and finance, is particularly apt, if find agency
action on regulatory maters is exercised by appointed
officids.

Delegation of Decision-
Making Responsibility

In a proposed umbrella agency, the Legidaure could
provide for doatutory delegation of decision-meking
responsibility from the agency head to industry-specific
regulators in  the different functiond aess. This
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decison envisons separate datutory  positions  of
Alnsurance  Commissioner,i ASecurities  Commissioner,(
and ABanking Superintendent@ in a single department
under the cognizance of a Secretay or Executive
Director who is respongble for overdl coordination and
adminigration of the agency. In addition, the Governor
and Cabingt, or State Board of Education, could
function as an agency head and teke find agency action
on dgnificant issues, such as goproving insurance raes,
goproving new financia inditutions, and teking fina
enforcement actions.

Organizational
Flexibility

For any new agencies cregted by the Legidature, the
working group suggests that the department heed should
be accorded the same organizationd flexibility thet is
currently granted to the Comptroller.

Limitationson
Campaign
Contributions

In the event that the Legidaure opts for one
department, dtatutory provisons redricting campaign
contributions to the Comptroller and Treasurer should
be conformed to restrict campaign contributions to the
CFO. If the Legidaure opts for a separate DOl headed
by an dected officid other than the CFO, then s
627.0623, F.S, should be amended accordingly. If the
Legidature opts for a Agand-dond) CFO without
regulatory responsibilities over the affected industries,
then the datutory  redricions on  campaign
contributions should be repealed.

D. Senate Interim Project #2000-52

During the 1999-2000 interim, staff of the Committee on Governmental Oversight and
Productivity reviewed issues relating to cabinet reorganization and issued a report on the subject.
Interim Project #2000-52 identified a number of issues and options related to the cregtion of the
Chief Financid Officer in the State Congtitution. Specificaly, the report noted that the

Legidature must decide whether to: (1) merge the Department of Banking and Finance with the

Department of Insurance or keep separate departments; (2) decide upon the type of department
head or heads, and (3) determine whether the new CFO should have combined congtitutional and

statutory functions or only constitutiond functions*? At least four options were identified for
legidative congderation.

“2\While stated somewhat differently, the issues identified by Insurance Commissioner and Treasurer Bill Nelson in testimony
before the Senate Committee on Governmenta Oversight and Productivity on February 3, 1999, are much the same: AWe

have, Milligan and |, have identified these four key issues, and |et me repeat them, and then Iet me answer them for you.
Should reorganization be addressed in the current, 1999-2000 legidative biennium? That=s question one. Question two:

Should the regulatory functions of banking, insurance, finance and securities be assigned to an appointed or elected officid ?

Number three: Should FHorida establish a consolidated department under an umbrdlaregulation of insurance, banking,

finance, and securities? And the fourth question is, should the regulatory agency or agencies be placed under the Governor,
the Governor and the Cabingt, or the Chief Financid Officer® Tape on file with Committee on Governmenta Oversight and
Productivity, 525 Knott Building, Talahassee, Florida.
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CHIEF FINANCIAL OFFICER OPTIONS

Option Number Description of Option

Option 1.A. Merging the Depatment of Banking and Finance
with the Department of Insurance and designating the
Chief  Financid Officer as the head of a merged
department.

Option 1.B. Merging the Depatment of Banking and Finance
with the Department of Insurance and designating an
officer or boad other than the Chief Fnancid
Officer as the agency head. Assigning no satutory
dutiesto the Chief Financia Officer.

Option 2.A. Maintaining a separae Depatment of Banking and
Finance and a separate Depatment of Insurance and
desgnating an officer or board other than the Chief
Financid Officer as the head of esch depatment.
Assgning no datutory duties to the Chief Financid
Officer.

Option 2.B. Maintaining a separate Depatment of Banking and
Finance and a separate Depatment of Insurance and
designaing the Chief Financid Officer as the head of
one depatment. Designating another officer or board
as agency head for the remaining department.

Additiondly, the report noted that for each of these options, the Legidature may wish to separate
regulatory duties. For example, one or more independent commissions could be creeted to
conduct rate making or other hearings. Other functions, such as enforcement, could be housed in
one or more departments.

Combined or Multiple Departments - At least 13 states place regulatory responsibility for
banking, securities, and insurance in asingle department. Eight states have departments that
regulate banking and securities. Three states delegate banking and insurance regulation to a

sngle department.

One congderation affecting this decision of whether to create a combined department or retain
separate departments that was noted in the interim project report was how a merged department
would compare with other departments. The report noted that areview of existing departments
showsthat if the DBF and DOI were merged, without changing the number of employees or
amounts appropriated, 15 departments would have larger appropriations and 10 would have a
larger number of employees. As aresult, amerged DBF and DOI would be in the mid-range of
departments based upon size.

Another issue for legidative review noted in the report was the compatibility of regulation in the
two departments. Banking is regulated primarily at the federd level and insuranceis regulated a
the state level. Problems that might arise due to a difference in type of regulation probably can be
resolved by organizationd structure. Typicaly, departments have distinct divisons, each with
primary responsibility over specific regulatory functions. If additional protections are considered
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necessary, the Legidature could creste separate, independent commissions with responsbility
over limited regulatory functions. For example, an insurance commission could be created and
given respongbility for rate hearings, licensure hearings, or rulemaking. Enforcement
respongbility could be maintained in adivison of a department.

As noted in the interim project report, both the Comptroller and Treasurer testified before the
Senate Committee on Governmenta Oversight and Productivity in February of 1999, in favor of
merger. The primary basis for this recommendation was that the traditiona lega walls separating
insurance, banking, securities, and other financia services were being diminated and that an
agency with jurisdiction over dl these services would be more effective and efficient. This
testimony is supported by legidation passed during the 1999 session, as well as current events.
Chapter 99-388, Laws of Florida, repealed the anti- affiliation law which prohibited licensed
insurance agents from engaging in insurance agency activities through afinancid inditution
except in the case of abank located in a city with a popuation of less than 5,000. Further, the
Gramm:-Leach Bliley Act of 1999 authorizes banks, brokerages, and insurers to merge and to
override sate laws that conflict with federd affiliation provisons. As aresult, the report noted
that merger of these regulatory functions in one department was logicd.

Type of Department Head - The interim project report aso noted that the Legidature must
determine what type of department head or heads it prefers. The report records testimony before
the Senate Committee on Governmental Oversight and Productivity, in which the Comptroller
recommended that the head of a combined department should be an officer or board appointed
by the Governor, but in which the Treasurer recommended that the department head be elected.
Currently, 12 states have elected insurance commissioners and 38 have appointed insurance
commissoners.

As noted in the report, the State Condgtitution limits the available choices of department heads.
Under Amendment No. 8, there will be fewer optionsin 2003:

AUTHORIZED DEPARTMENT HEADSIN 2003
Congtitutional Statutory

Officer Collegial Body Officer Coallegial Body
- Governor The Governor and Secretary Board whose
- Lt. Governor Cabingt appointed by membersare
- Attorney General the Governor appointed by the
- Chief Financid Governor

Officer
- Commissoner of

Agriculture

The report notes that designating an appointed officer or board as a department head would
consolidate more authority, as well as accountability, in the Governor. It would aso permit the

Page 15
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Legidature to establish qualifications for appointees. In the case of aboard, the Legidature could
ensure that at least one board member was knowledgeable about an industry regulated by a
merged department.

One reason for the Compitroller-s testimony in favor of an appointed head is that an gppointee
may be less susceptible to influence by regulated industries because they do not need campaign
contributions. Campaign contributions for the eection of the Compitroller and Treasurer,
however, are regulated by Horidalaw. A financid indtitution or insurer, officer or affiliate, or
committee of continuous existence representing their interests, may not make a contribution in
excess of $100 for any eection for the Comptroller or Treasurer. The report notes that while the
Treasurer did not dispute that an eected officia could be influenced by indusiry through
campaign contributions, he emphasized that an eected officid has the mandate of the eectorate
and, as aresult, can protect the public in ways that a mere gppointee might not. The report dso
reports that the Treasurer also indicated that appointees are not immune from influence by
regulated industries because they often come from, and return to, the industries they regulate.

The report notes that designation of an gppointee would bifurcate the condtitutiond duties of the
CFO from the statutory duties of the current Comptroller and Treasurer. As aresult, there would
be one cabinet member who would not be designated as head of a department with related
Satutory duties. Thiswould conflict not only with historica precedent which designates cabinet
officers as department heads, but with condtitutiond and legidative policy to merge date
functionsinto alimited number of departments to promote efficiency.

Instead of an gppointed officer or board, the report notes that the L egidature could designate the
Governor and Cabinet, the Governor, the Lieutenant Governor, or an elected cabinet officer asa
department head. Such a designation would affect the ability of the Legidature to pecify the
qudifications for the satutory office because the State Condtitution, not the Legidature,
edtablishes the qualifications for these officers. The only cabinet officer required by the State
Condtitution to have professond qudificationsisthe Attorney Generd. As aresult, the report
concludesthat it does not appear that the Legidature could require one of these officersto have a
particular license or level of professona experience. The report provides that the Legidature has
not established qualifications for most statutory officers who head departments.

The report identifies designation of the Governor and Cabinet as department head as one method
for governing the large number of regulated entities in a merged department, but notes that it
could be argued that it would disperse accountability. Additiondly, designating the Governor

and Cabinet as head of a merged agency would bifurcate congtitutiona and statutory duties as
the conditutional duties of the CFO cannot be reassigned by the Legidature. Further, assgning
the Governor and Cabinet as agency head of a merged department would leave only one member
of the Cabinet, the CFO, without a department with statutory duties related to his or her
functions.

The elected officids specified in the State Congtitution that may be designated as department
heads are limited. The Governor has not been designated the head of an entity cdled a
department, but has been designated the head of a statutorily- created office that arguably may be
a department. Given this assgnment, as well as other condtitutiona duties, naming the Governor

as department head might be too burdensome. The Lieutenant Governor, historicaly, has not
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been designated by the L egidature as a department head, though afew Lieutenant Governors
have been temporarily assigned this responsibility. It could be argued that the Lieutenant
Governor might have more flexibility for such an assgnment, and that the designation would fix

as much accountability in the Governor as would an gppointed secretary. The Attorney Genera
and the Commissioner of Agriculture dready head departments closdly aigned with their
congtitutiona duties. Thus, they do not appear to be strong choices to designate as head of anew
department relating to financid affairs and insurance.

Asaresult, under the limited options available under the State Condtitution, the report notes that
the remaining elected officer for congderation of a combined department is the CFO. The report
concludes that given that the congtitutional duties of the Compitroller and Treasurer are merged
by the State Condtitution, the merger of their statutory duties and respongibilities would be
conggtent, especidly in light of changes that are occurring in the indudtry.

Separation of Jurisdiction - In addition to the issues reviewed above, the interim project noted
that the Legidature could dso separate some portion of the regulatory responsibilities currently
assigned to the DBF and DOI. For example, the Legidature could separate policy-making, rate
meaking, and rule adoption from licensng and enforcement. The Legidature could cregte one or
more independent commissions with limited authority over specific indudtries, while leaving
licensing, enforcement, and other duties in a department. Alternatively, the Legidature could
separate jurisdiction by type of insurance.

By way of comparison, two dates, Louisanaand Virginia, have commissons that are assgned
some or al regulatory responghility for insurance, banking, securities, and other financia
indtitutions. The Louisiana Insurance Rating Commission was cregted by the Louisana
Legidature as a seven member commission.*® Six of the members are appointed by the Governor
of Louisana and confirmed by the state senate. The saventh member of the commission isthe
Insurance Commissioner who is elected to the position. The Louisiana Insurance Commissoner
serves as ex officio chairman of the commission. According to representatives of the

commission, by practice, the commissoner does not vote except in the event of atie vote on the
commisson.

The Louisgana Insurance Rating Commission has authority over only certain types of insurance
in the state. The commission approves rates and adopts rules rdating to fire, certain types of
marine and transportation (inland marine), title insurance and casuaty insurance risks. The
commissioner has respongbility for formsin these areas. The commission aso writes rules for
workers compensation insurance and longshoremen and harbor workers compensation insurance.
Hedlth, accident, reinsurance, aircraft, casudty, and surety are not regulated by the commission.
The Casudty and Surety Insurance Division of the Department of Insurance determines rates,
territoria definitions and classfication plansfor al casuaty insurance coverages. Title insurance
rates are promulgated by title insurance rating bureaus and approved by the Casudty and Surety
Insurance Divison. The Louisana Attorney Genera has the right to represent the interests of the
people of the state.

43pat XXX, s. 1401, Louisiana Insurance Code.
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Virginiahas abody caled the State Corporation Commission which is created in Article IX of
the Virginia Congtitution. The commission has responsbility for securities, insurance, and
financid inditutions, among other businesses. The commission conssts of three members who
are elected by the joint vote of the Generd Assembly for staggered six-year terms. One member
must have the quadlifications of a circuit court judge. Typicaly, according to a representative of
the commission, dl members are atorneys.

The commissoners, cdled judges, employ individuas called commissioners to head bureaus or
divisons under the commission. For example, the employee who is placed by the commisson a
the head of the divison which administers banking laws is cadled the Commissioner of Financial
Institutions. The head of the insurance divison is the Commissioner of Insurance. These
employees serve at the pleasure of the commission.

The Virginiacommission approves rates, adopts rules and regulations, and has powers of a court
of records. Hearing officers of the commission make recommended orders that are forwarded to
the commission for fina order. Appeds are directly to the Virginia Supreme Court.

Floridalaw currently permits the establishment of commissions and there are a number of
exiging commissionsin state government. A commission, unless otherwise required by the State
Condtitution, is defined by s. 20.03(10), F.S,, to mean

.. . abody created by specific statutory enactment within a department, the office of the
Governor, or the Executive Office of the Governor and exercising limited
quas-legiddive or quas-judicia powers, or both, independently of the head of the
department or the Governor [ emphasis added].

The report notesthat, if the Legidature wished, it could create an independent commisson or
commissions and assign them to amerged department or in separate departments, for
adminigrative purposes. The quasi-legidative and quas-judicia powers could be extensive or
they could be limited to particular jurisdictiond aress, asisthe casein Louisanawhere the
commission gpproves rates and adopts rules relating to fire, certain types of marine and
transportation, title insurance and casudty insurance risks but not for hedlth, accident,
reinsurance, aircraft, casudty, and surety. For example, rate making for al types of insurance
could be placed in a Horida insurance commission or only hedth and life insurance
repongbilities could be placed under an insurance commission. Instead of separating
respongbilities by the type of insurance, reponsihilities could be separated functiondly.
Determinations of fisca responghbility and soundness could be delegated to the commissioner,
while rate making could be delegated to the commission. A separation of jurisdiction would
require extensive research into the types of powers that must be delegated and the appropriate
placement of those powers. Additionally, under this scenario, the status of the insurance
commissioner or the banking commissioner to the particular commission must be resolved.

[I. Effect of Proposed Changes:

Section 1. The hill creates an exemption from the requirements of s. 20.04(3), F.S., regarding the
internal structure of the Department of Insurance and Financia Services and the Department of
State Finance.
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Section 2. The bill creates the Department of State Finance (DSF), effective January 7, 2003.
The head of the DSF is the Chief Financid Officer (CFO). The specified duties of the CFO are
those dutieslisted in s. 4, Art. IV of the State Condtitution. The CFO is dso designated as the
adminigtrator of the Government Employees Deferred Compensation Plan and is responsible for
unclaimed property and security for public deposits.

The bill dso creates the Department of Insurance and Financia Services (DIFS), effective
January 7, 2003. The head of DIFS isthe Governor and Cabinet. The chief administrator of DIFS
is an executive director who is appointed by the Governor and Cabinet, and who is subject to
Senate confirmation. The executive director serves at the pleasure of the Governor and Cabinet.

The duties assigned to the executive director are limited to personnd, adminidrative, and
budgetary matters, including administrative coordination of issues that affect areas under the
officers of more than one commissoner and coordination of legidative activities.

The bill delegates to the Governor and Cabinet authority to adopt rules establishing the
organizationd gructure of the DIFS. The bill specificdly sates alegidative intent to provide the
agency head with the flexibility to organize the DIFS in any manner thet it determines
appropriate to promote both efficiency and accountability, subject to some stated requirements.
Departmenta structurd requirements include:

< Edablishing the mgor sructurd unit asthe “office.”

< Heading each office with a“commissoner.”

< Edablishing each commissioner as the agency head for ch. 120, F.S.,, purposes for
units within the commissioner’ sjurisdiction.

< Requiring the DIFS to submit proposed rules to the agency head prior to initiation of
rulemaking under ch. 120, F.S.

Three offices are established in the DIFS by the bill:

The Office of the Commissioner of I nsurance — This office isrespongble for al activities
relating to the regulation of insurance and insurance fraud. The head of the office isthe
Commissioner of Insurance, who is aso the State Fire Marshall.

The Office of the Commissioner of Financial Ingtitutions — This office is respongble for
activities reating to the regulation of banks, credit unions, other financia inditutions, and
finance companies. The head of the office is the Commissoner of Financid Inditutions. The
office mugt include a Division of Financid Investigations.

Office of the Commissioner of Securities— This office isresponsble for securities. The
head of the office is the Commissioner of Securities.

Under the bill, for purposes of ch. 120, F.S., each commissioner isthe agency head for dl units
within the commissioner’ s jurisdiction, except as provided. Each commissoner takes find
agency action related to the implementation and enforcement of al statures and rules. Prior to
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adopting rules, however, acommissoner must submit the proposed notice of rulemaking and
proposed text of arule to the Governor and Cabinet. If no objection is received within 10 days,
the department is authorized to initiate rulemaking.

The hill requires commissioners to have minimum qudifications

Commissioner of I nsurance - The commissoner must have had, within the
previous 10 years, a least 5 years of experience as a senior officer of an insurer as
defined in s. 624.03, F.S.,** asasenior officer of an insurance agency as defined
ins. 626.094, F.S.,* or asasenior examiner or other senior employee of a state or
federd agency having regulatory responsbility over insurers or insurance

agencies.

Commissioner of Financial Ingtitutions — The commissoner must have had,
within the previous 10 years, at least 5 years of experience as an executive officer
or director of afinancid indtitution as defined in s. 655.005(1), F.S,, or of a
finance company or as a senior examiner or other senior employee of a state or
federd agency having regulatory responsibility over financid inditutions.

Commissioner of Securities— The commissoner must have hed, within the
previous 10 years, at least 5 years of experience as a senior officer of a securities
company or asasenior examiner or other senior employee of a state or federa
agency having regulatory respongbility over securities.

Section 3. Thehill makes a Type Two transfer of the condtitutiona functions, powers,
goppropriations, and rules from the Compitroller and Treasurer to the Chief Financid Officer.
Additiondly, duties relating to unclaimed property and the Government Employees Deferred
Compensation Plan and security for public deposits are transferred. The other statutory duties of
these departments are transferred to the new Department of Insurance and Financid Services.

Section 4. This section transfers rules as provided in the structure of the bill.

Section 5. This section darifies that the validity of judicia or adminidrative action involving the
current departments are not affected and that the new departments will be substituted in those
actions.

Section 6. This section provides for the trangtion. It requires the office of the Executive Director
of the DIFSis created August 1, 2001. The bill requires the Governor and Cabinet to appoint by
this date a person to serve as the executive director. Until the creation of the DIFS on

January 7, 2003, this person serves as the head of the Office of Transtion Managemen.

4 Section 624.03, F.S,, defines “insurer” to mean every person engaged asindemnitor, surety, or contractor in the business of
entering into contracts of insurance or of annuity.

45 Section 626.094, F.S., Defines an “insurance agency” to mean abusiness location at which an individual, firm, partnership,
corporation, association, or other entity, except for an employee of the individual, firm, partnership, corporation, association,
or other entity, and other than an insurer as defined by s. 624.03 or an adjuster as defined by s. 626.101, F.S,, engagesin any

activity or employeesindividuasto engagein any activity which by lav may be performed only b alicensed insurance agent

or solicitor.
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The Office of Trangtion Management is created by the bill. While functioning independently,
for administrative purposes, it is treated as an office of the Executive Office of the Governor.
Duties of the office include:

< Asauring that the offices of Commissioner of Insurance, Commissioner of Financiad
Ingtitutions, Commissioner of Securities, and al senior management postions are
occupied by qualified persons no later than January 7, 2003.

< Providing recommendations to the Legidature no later than January 1, 2002, asto
datutory changes that are necessary or desirable to implement a successful trangtion.

< Providing areport that specifies the positions that are subject to transfer to the Office
of the Chief Financid Officer.

< Taking action in advance on personne, purchasing, and administrative matters.

Submitting to the Governor and Cabinet a proposed organization plan for the DIFS.

< Providing status reports and other information as requested by members of staff of
the Legidature.

N

Section 7. Thehill requiresthe Divison of Statutory Revision to submit to the Legidature
substantive legidation to conform the statutes to the provisions of the act.

Section 8. The bill repedls ss. 20.12 and 20.13, F.S,, which create the Department of Banking
and Finance and the Department of Insurance, effective January 7, 2003.

Section 9. The act takes effect upon becoming law, except as otherwise provided.

Constitutional Issues:

A.

C.

Municipality/County Mandates Restrictions:
None.
Public Records/Open Meetings Issues:

None.

Trust Funds Restrictions:
None.
Other Constitutional Issues:

Section 2. of the bill provides that the Executive Director of DIFS is appointed by the
Governor and Cabinet, and confirmed by the Senate. Article IV, s. 6 of the State
Condtitution providesin part:

... The adminigtration of each department, unless otherwise provided in this condtitution,
shdl be placed by law under the direct supervison of the governor, the lieutenant

Page 21
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governor, the governor and cabinet, a cabinet member, or an officer or board appointed
by and serving at the pleasure of the governor, except:
(8 When provided by law, confirmation by the senate or the approval of three
members of the cabinet shal be required for gppointment to or removal from
any designated statutory office.

The State Condtitution permits the Legidature to designate a statutory officer, that isan
appointed officer or board, to be a department head, in addition to a constitutional officer.*°
Once the Legidature determines that a department head is to be an gppointee, the officer or
board is appointed by, and serves at the pleasure of, the Governor.*” While the power to
appoint an officer or board isin the Governor, the Legidature is authorized to require
confirmation by the Senate or the approval of three members of the Cabinet for gppointment
to or remova from any designated statutory office*® Thereis no question that an officer or
board appointed by the Governor as a department head fals within the meaning of the
phrase any designated statutory office and, accordingly, the Legidature has established a
general requirement that appointees must be confirmed by the Senate.*® Additiondly, the
Satutes that create individua departments and designate secretaries who are not otherwise
named in the State Condtitution, dmost uniformly require confirmation by the Senate.

While there is no question that the Legidature may require an officer or board appointed by
the Governor to be confirmed by the Senate, an issue israised by the confirmation of
executive directors. When the Legidature designates either the Governor and Cabinet or a
board as a department head, an executive director is necessary to perform the day-to-day
operations of the department and to implement the decisions of the agency head. Even
though an executive director may have adminigrative responshbilities smilar to a secretary
or have dgnificant powers delegated to him or her by the collegid head, the executive
director is not the agency head. As aresult, it may be unclear whether the executive director
is agatutory officer or amere employee. Thisis an issue of some sgnificance as the Sate
Condtitution permits the Legidature to require confirmation for appointments to or remova
from any designated statutory office.>°

Case law defining the phrase any designated statutory office has not been discovered.
Nevertheless, case law reating to dud office holding, aswdll as provisons of the Florida
Statutes may hdp to illuminate the issue. Based upon a statutory review, it is clear than
executive director may be elther an officer or an employee. Fird, the Legidature has defined
executive director to mean:

... the chief adminigtrative employee or officer of adepartment headed by a board or by
the Governor and Cabinet [emphasis added].>*

S Art. 1V, s6 of the State Condtitution.

47 Article IV, s. 1.(a) of the State Condtitution. See also, Jones v. Chiles, 638 S0.2d 48 (Fla. 1994), in which the court stated,
“[ITnherent in the governor’ s direct supervisory authority over al executive departmentsisthe power to appoint officersto
public office.”

8 Article 1V, s. 6(a) of the State Contitution.

49 Section 20.05(2), F.S.

%0 Article 1V, s. 6 of the Sate Condtitution.

®1 Section 20.03(6), F.S.
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Further, other provisons of the Florida Statutes distinguish between appointed executive
directors who are officers and executive directors who are not. For example, generd statutory
authority is provided for a department headed by a collegid body to employ an executive director
who serves at the agency head’s pleasure.>? The Department of Highway Safety and Motor
Vehidles>® the Department of Revenue>* and the State Board of Administration,® rely upon this
generd authority to employ their executive directors. Numerous statutory reference dso indicate
legidative intent to permit employment of an executive director in each of the three agencies.

One agency, the Department of Citrus, is granted specific authority in statute to employ an
executive director. Uniformly, the executive directors of these agencies are not required by

statute to be confirmed by the Senate.

On the other hand, specific authority is provided to afew collegid agencies to appoint an
executive director.®® In al instance where specific authority to appoint, rather than employ, an
executive director is provided, Senate confirmation is required. Currently, the Forida

Department of Law Enforcement®’ and the Department of \eterans Affairs™ have an executive
director who is gppointed by the Governor, with the gpprova of three members of the Cabinet,
and confirmed by the Senate. Similarly, the Fish and Wildlife Commission, which is headed by a
seven member commission,®® has an appointed executive director who is made subject to Senate
confirmation.®°

Thus, by legidative designation, it is gpparent that some executive directors are considered to be
officers, while others are employees.

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:

There will be costs associated with the merger of departmental functions as well asthe
separation of condtitutiona functions from the current departments and their merger in
another department. Further, there will be costs associated with the establishment of the
Office of Trangtion Management. The cogts of these activities are unknown at thistime.

>2 Section 20.05(1)(g), F.S.

53 Section 2024, F.S.

54 Section 2021, F.S.

%5 Section 21544, F.S.

56 Sactions 20.201, 20.37, and 20.331, F.S.
57 Section 20201, F.S.

58 Section 20.37, FS.

59 Art. 1V, s 9 of the State Congtitution.
60 Section 20.331(4), F.S.



BILL: SB 1886 Page 24

VI. Technical Deficiencies:
None.
VILI. Related Issues:
None.
VIII. Amendments:

Amendment #1 by Governmental Overdgght & Productivity:
Strikes lines on page 5, lines 10-25 related to rulemaking that are redundant.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Florida Senate.




