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l. Summary:

Senate Bill 2240 revises chapter 634, F.S,, relating to warranty associations. The bill provides for
changes to the regulatory provisons governing the sale of automobile, home, and consumer
goods sarvice warranties. This bill would generdly:

Define certain methods, acts or practices as unfair methods of competition and unfair or
deceptive acts or practices as those practices relate to the advertisng, sde, or delivery of
motor vehicle service agreements, home warranty agreements, or service agreements,
Prohibit the advertising, offering, or providing of afree home warranty or free service
warranty as an inducement to purchase real property or merchandise;

Provide that entities doing business as motor vehicle service agreements companies,
home warranty associations, and service warranty associations would be exempt from
having to be licensad as a sd esperson under the respective parts of this chapter to solicit,
offer, sdll, or otherwise transact the agreements issued by that entity;

Provide the Department of Insurance with investigetive and enforcement authority
relative to motor vehicle service agreements companies,

Revise provisons relating to the determination of the financiad condition of entities
offering warranties under this chapter; and

Make certain other definitional and administrative changes.

Thisbill subgtantialy amends the following sections of the Florida Statutes: 634.011, 634.044,
634.137, 634.171, 634.301, 634.3077, 634.313, 634.318, 634.331, 634.336, 634.415, 634.419,
634.436, 624.124, and 628.4615. This bill creates the following sections of the Florida Statutes:
634.2815, 634.282, 634.2825, 634.283, 634.284, 634.285, 634.286, 634.287, 634.288, and
634.3078. This hill repedls section 634.281, Florida Statutes.



BILL: SB 2240

Page 2

Present Situation:

A warranty is acontract that pays for repairs to goods or tangible persona property for a
specified period of time. According to the Department of Insurance information reported as of
April 2001, there are 160 warranty associations in Florida: 48 motor vehicle service agreement
companies, 18 home warranty associations, and 94 service warranty associations. Warranty
associations are regulated by the department under chapter 634, Florida Statutes. However,

S. 634.281, F.S,, providesthat the provisions of part IX, Ch. 626, F.S., the Unfair Insurance
Trade Practices Act, apply to service agreement companies and their salespersons.

The Unfair Insurance Trade Practices Act

The “Unfair Insurance Trade Practices Act” regulates the trade practices of Florida sinsurance
businesses by defining practices that condtitute unfair or deceptive methods of competition

(s. 626.951-626.99, F.S.). All Floridainsurers licensed under chapter 624, F.S., and associated
agents are subject to the Act. Currently, motor vehicle service agreement associations, licensed
under part 1 of chapter 634, F.S., are also subject to the Act.

The act generdly prohibits insurers from utilizing methods of competition thet are fraudulent,
unfair to the consumer, or unfair to other insurers participating in the insurance market. Among
other things, insurers are prohibited from:

- Using fdse advertisng that misrepresents the benefits, advantages, conditions, dividends
or share of the surplus to be received, or terms of any insurance policy, or usng any
name or title of any insurance policy or class of insurance policies that misrepresents its
true nature;

Knowingly publishing an advertisement, announcement, or statement containing any
assartion, representation, or statement with respect to the business of insurance, whichis
untrue, deceptive, or mideading;

Making false or mdiciowdy critical statements calculated to injure a person;

Using unfair claim settlement practices such as making materid misrepresentations about
coverage, denying clams without proper investigation, failing to promptly ask for
additiond informeation when needed, and failing to promptly provide a reasonable
explandion for clam denids;

Making false or fraudulent statements inducing, or tending to induce, any person to
convert any insurance policy or take out an insurance policy of another insurer;
Advertisng, offering, or providing free insurance as an inducement to the purchase or
sde of red or persond property or of services directly or indirectly connected with redl
or persona property;

Not stating the amount charged for the insurance when the premium isinduded in the
overd| purchase price or financing of property;

Increasing cost of merchandise, property, or financing for not purchasing insurance;
Refusing to insure based soldly on race, color, creed, maritd status, sex, naiond origin,
resdence, age, lawful occupation of the individud, location of therisk, or the insured's or
gpplicant's failure to purchase no insurance services or commodities, and
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Practicing diding (representing that a coverage is required by law or that acharge is not
required under a policy option) or churning (cycling insurance policies within a company
to charge more commission).

Motor Vehicle Service Agreement Companies

Motor vehicle service agreement companies are regulated under part |, chapter 634, F.S. A motor
vehicle service agreement is defined in s. 634.011, F.S,, as a contract or agreement indemnifying
the service agreement holder for the motor vehicle listed on the service agreement againgt 1oss
caused by failure of any mechanica or other component part. Section 634.095, F.S., provides for
alimited listing of prohibited acts by motor vehicle service agreement companies. As noted

above, the Unfair Insurance Trade Practices Act under ch. 626, F.S., applies to these companies
and their salespersons.

Motor vehicle service agreement companies must be licensed through the department to conduct
businessin the state. A motor vehicle service agreement company must maintain an unearned
premium reserve consigting of assets equd to aminimum of 50 percent of unearned gross written
premium on each service agreement and a ratio of gross written premium to net assets of 10to 1.
A motor vehicle service agreement company does not have to maintain reserves of 50 percent of
unearned gross written premium if the company purchases and maintains a contractud ligbility
insurance policy to insure 100 percent of its service contract obligations. Motor vehicle service
agreement forms must be filed with and approved by the department.

Home Warranty Associations

Homewarranty associations are regulated under part 11, chapter 634, F.S. A home warranty is
defined in s. 634.301, F.S., as acontract or agreement offered in connection with the sdle of a
home, aloan of $5,000 or more secured by residentia property, or a home improvement of
$7,500 or more. A home warranty may not be issued in the state unless the company is licensed
by the department under s. 634.306, F.S., and the warranty form has been filed with and
approved by the department.

A home warranty may provide coverage during the period in which ahomeisliged for sde.

The warranty company must charge the purchaser of the warranty a separate charge that equals
at least 15 percent of the annua premium charged for the home warranty for coverage during the
liging period. Section 634.336, F.S,, provides for alimited listing of methods, acts or practices
defined as unfair methods of competition and unfair or deceptive acts or practices as applied to
home warranty associations and their salespersons.

Service Warranty Associations

Service warranty associations are regulated under part [11, chapter 634, F.S. A service warranty is
defined under s. 634.401, F.S., as awarranty or contract agreement to repair or replace a
consumer product in return for payment by the consumer. Maintenance service contracts written
for one year, which do not contain provisons for indemnification, are not included in the

definition of service warranty. Section 634.436, F.S., provides for alimited listing of methods,
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acts or practices defined as unfair methods of competition and unfair or deceptive acts or
practices as applied to service warranty associations and their salespersons.

[I. Effect of Proposed Changes:

Note: Sections 1-14 amend part | of chapter 634, F.S., relating to Motor Vehicle Service
Warranty Associations

Section 1. Creates a new subsection (2) of s. 634.011, F.S,, to provide for a definition of
“additive product” which means any fuel supplement or other supplement product added to a
motor vehicle for the purpose of enhancing the performance of the vehicle. It amends subsection
(7), redesignated as (8), to provide that a** motor vehicle service agreement” includes any
contract or agreement which provides the coverage or protection defined in this subsection and is
issued or provided in conjunction with an additive product applied to the motor vehicle which is
the subject of such contract or agreement. It further amends subsection (13), redesignated as (14)
to provide that the term “ salesperson” aso include any dedership, corporation, partnership or
sole proprietorship employed for the purpose of soliciting or retaining other salespersons.

Section 2. Amends s. 634.044(1), F.S,, to provide that part inventories may be counted as
assts for determining the financia condition of a service agreement company. It providesthe
method for vauing these inventories.

Section 3. Creates subsection (5) of s. 634.137, F.S., authorizing the department by rule to
require motor vehicle service companies to submit information contained in financia reports
eectronicaly.

Section 4. Amendss. 634.171, F.S,, to provide that amotor vehicle service agreement
company does not need to be licensed as a salesperson to solicit, sall, issue, or otherwise transact
such agreements. Such companies are required to be licensed pursuant to s. 634.031, F.S. Thus, a
company would be exempt from having to be licensed as a sdlesperson to sl its own products.

Section 5. Repeds s. 634.281, F.S., which currently provides that motor vehicle service
agreement companies and their salespersons are subject to the provisions of part X, chapter 626
(Unfair Insurance Trade Practices Act).! The repedl of this section does not relieve warranty
associations and their salespersons of the requirement to adhere to unfair trade practices
standards because this hill recreates the relevant provisions of the standards within each of the
three parts of chapter 634, F.S,, to apply those provisons to warranty associations and their
salespersons. Sections 6-9, 11-14, 21, and 24 of thisbill creste the comparable sectionsin
chapter 634.

Section 6. Crestes s. 634.2815, F.S,, to provide that no person may engage in an unfair
method of competition or unfair or deceptive act or practice that involves the business of motor
vehicle service agreements.

L1t isnow part IX, asit was redesignated in ch. 98-89, LOF.
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Section 7. Creates s. 634.282, F.S., which applies the unfair or deceptive trade practice
provisons to the advertising, sale or ddivery of motor vehicle service agreements. Unfair trade
practices include misrepresenting motor vehicle service agreements, making fase advertising;
meaking fase satements regarding motor vehicle service agreements; discriminating unfairly;
offering unlawful rebates; engaging in unfair daim settlement practices; faling to maintain
complaint procedures;, refusing to issue contracts solely on the basis of race, color, creed, marital
datus, sex or nationd origin of an goplicant; offering free motor vehicle service agreements;
making fase clams; or diding. This section extends the rlevant provisons of s. 626.9541, F.S,,
defining certain methods, acts or practices as unfair methods of competition and unfair or
deceptive acts or practices, to motor vehicle service agreements.

Section 8. Creates s. 634.2825, F.S,, to provide that where a motor vehicle service agreement
isincluded in the overal purchase price of property or merchandise or financing of the same,

that the amount of the agreement is to be identified separatdy dong with any dassfications

goplied to that agreement. Provides that the inclusion or exclusion of the cost of an agreement in

the purchase price or financing shdl not increase, reduce, or otherwise affect any other factor
involved in the cost or the merchandise, property, or financing as to the purchaser or borrower.
Provides that the section does not gpply to transactions subject to part |, chapter 520, F.S,, the
Motor Vehicle Rental Sdles Finance Act.

This language is taken directly from s. 626.9541(1)(p), F.S., and appears designed to put
purchasers on notice of theincluson of the warranty in the total purchase price of the item.

Section 9. Creates s. 634.283, F.S,, to provide that the department may examine and
investigate the affairs of those personsinvolved in the business of motor vehicle service
agreements to determine whether those persons have engaged in any unfair trade practices as
specified in s. 634.2815 (section 6). This section is comparable to s. 626.9561, F.S,, relating to
powers of the department to investigate alegations of violations of the Unfair Insurance Trade
Practice Act.

Section 10.  Creates s. 634.284, F.S,, to authorize the department to conduct proceedings
under the Administrative Procedures Act, chapter 120, F.S,, if it has reason to believe that a
person is engaged in any unfair trade practice as defined in s. 634.282 (section 7) or is not
properly licensed to sdll motor vehicle service agreements. Provides authority for administretive
law judges to conduct hearings under s. 120.569, F.S,, but limits the penalty for failure to comply
with a subpoena or discovery order to a maximum of $1,000 per violation. Provides for service
of process. This section is comparableto s. 626.9571, F.S.

Section 11.  Createss. 634.285, F.S,, to authorize the department, after issuance of afina
order finding aviolation of the provisons of this part, to issue a cease and desist order. Provides
for the sugpension or revocetion of a salesperson’s license. Provides for an adminigtrative fine
not to exceed $1,000 for each agreement offered or effectuated by an unlicensed salesperson.
This section is comparable to s. 626.9581, F.S.

Section 12.  Creates s. 634.286, F.S,, to provide for the appeal from an order made pursuant to
S. 634.285 (section 11) to the District Court of Appeal pursuant to s. 120.68, F.S. This sectionis
comparableto s. 626.9591, F.S.
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Section 13.  Createss. 634.287, F.S,, to provide for afine of not more that $50,000 or a
suspension or revocation of license after notice and hearing, as provided for in s 634.284 (section
10), if aperson isfound in violation of a cease and desist order. This section is comparableto s.
626.9601, F.S.

Section 14.  Createss. 634.288, F.S., to provide that the provisions under part |, chapter 634,
F.S., are cumulative to rights under genera civil or common law, and no action of the

department will abrogate such rights to damages or other relief in any court. Thissectionis
comparableto s. 626.9631, F.S.

Sections 15-21 amend part |1 of chapter 634, F.S., relating to Home Warranty Associations

Section 15. Amendss. 634.301(4), F.S,, to provide that the definition of “home warranty” as
itisappliedin part 11, chapter 634, F.S., does not apply to those agreements offered by a service
warranty association in compliance with part 111, chapter 634, F.S., where those contracts relate
only to the systems and agppliances and not the structure of a covered residence.

Section 16.  Ddetess. 634.3077(3), F.S., which currently provides that certain assets are to be
deducted from the net assets of the company for purposes of computing the net assets

requirement. These assetsinclude certain intangible assets such as goodwill, franchises, customer
lists, patents or trademarks, receivables from or advances to officers, directors, employees,
sdespersons, or affiliated companies; and assets deposited outside the United States. Thislisting

is recreated and expanded in s. 634.3078 (section 17) asalist of assets expresdy excluded from a
determination of the financid condition of a company.

Section 17.  Creates s. 634.3078, F.S,, to provide alisting of those assats and liabilities that
may be used to determine the financid condition of a home warranty association. The assets may
include cash, interest due on certain instruments and notes, declared and unpaid dividends, rents
onred property not in arrears for more than 3 months, persona property originaly vaued over
$200 and to be amortized over a period of not more than 5 years, part inventories related to
servicing products warranted, the liquid value of prepaid expenses, and other assets as deemed to
be available for payment of claims and losses. Provides for the reassessment or replacement of
an asxt the department determines is unqudified within 30 days of written notification of the
determination.

Providesthat “in addition to assets impliedly excluded by the provisons of subsection (1)”
(describing admitted assets, above), assets expresdy excluded are certain intangible assets such
as company goodwill and trade names agreement holder ligts, patents and trademarks,
agreements not to compete; notes or accounts receivable from or advances to a company officer,
director, shareholder as well as advances to employees, agents, or other persons made on
personal security; stock of the home warranty company owned or controlled by an entity which
in some way controls more than a 25 percent ownership interest; certain leasehold improvements
and other tangible persona property items; certain financia notes or ingruments that are in
default or past the period for curing the default; and notes or other evidence of indebtednessin
the parent of the home warranty association, the parent’s controlling entity, affiliates or officers

in the company. Thislisting includes those assets listed in s. 634.3077(3), F.S., (section 16) but
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does not alow these assets to be included in the computation of the net assets requirement, as
was previoudy alowed.

Liabilities that may be charged againgt these admitted assets include those amounts that would be
necessary to pay off al unpaid losses and claims incurred for or on behaf of an agreement

holder within the reporting period, taxes, expenses, or another obligations due or accrued a the
date of the statement, the reserve for unearned premiums, and liabilities the department
determines the home warranty association has failed to report but should have reported and are
then reported under a corrected copy of the report within 10 days of written notification by the

department.

Section 18.  Creates subsection (5) of s. 634.313, F.S., authorizing the department by rule to
require home warranty associaions to submit information contained in financia reports
eectronicdly.

Section 19.  Amendss. 634.318, F.S,, to provide that a home warranty association is not
required to be licensed as a sd es representative to solicit, sell, issue or otherwise transact home
warranty agreementsissued by the association. Such companies are required to be licensed
pursuant to s. 634.303, F.S. A company would be exempt from having to be licensed asa
salesperson to sl its own products.

Section 20.  Corrects agrammatica error in s. 634.331, F.S.

Section 21.  Cresates subsection (9) of s. 634.336, F.S. to provide that advertising, offering, or
providing a free home warranty as an inducement to the purchase or sale of redl or persond
property is prohibited. Defines what condtitutes a free home warranty. This languageis
comparable to s. 626.9541(1)(n), F.S., which prohibits the advertising, offering, or providing of a
free insurance as an inducement to the purchase or sale of red or persona property.

Sections 22-26 amend part 111 of chapter 634, F.S. relating to Service Warranty
Associations

Section 22.  Creates subsection (6) of s. 634.415, F.S,, authorizing the department by rule to
require service warranty associations to submit information contained in financid reports
eectronicdly.

Section 23.  Amendss. 634.419, F.S,, to provide that a service warranty association need not
be licensed and gppointed as a sd es representative to advertise, solicit, sdll, or issue its products.
Such companies are required to be licensed pursuant to s. 634.403, F.S. A company would be
exempt from having to be licensed as a sdlesperson to sl its own products.

Section 24.  Creates s. 634.436(8) to provide that the advertising, offering, or providing of a
free service warranty as an inducement to the purchase or sale of real or persond property or
services directly or indirectly connected with that property is defined as an unfair method, act, or
practice. Defines what condtitutes a free service warranty. This language is comparable to

S. 626.9541(1)(n), F.S., which prohibits the advertising, offering, or providing of afreeinsurance
as an inducement to the purchase or sdle of red or persona property.
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Section 25. Amendss. 624.124 to correct a cross-reference.
Section 26.  Amends s. 628.4615 to correct a cross-reference.

Section 27.  Providesthat the act will take effect upon becoming alaw.
IV.  Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:

Warranty companies will benefit because the hill eiminates the requirement thet auto,
home, and service warranty associations that hold a certificate of authority from the
Department of Insurance must also obtain a*“ salesperson” license to market their products
directly to the public. Also, the Statutory accounting of alowable assets and required
liabilities as to home warranty associations will conform to the auto and consumer goods
datutory accounting provisions.

Consumers will benefit by having specified unfair trade practice provisions gpply to
warranty associations.

C. Government Sector Impact:

The department is granted authority to adopt rules for the eectronic transmission of certain
financid information contained in required reports.

VI. Technical Deficiencies:

None.
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VII. Related Issues:
None.
VIII. Amendments:

# 1 by Banking and Insurance:

This amendment made the following changes to the hill:
Amends the newly created section in the bill (s. 634.282, F.S.) applying to motor vehicle
warranty companies, to prohibit the use of advertisements that would be defined as unfair
or deceptive practices when that advertisement woud midead or mistakenly lead a
reasonable person to believe that federa or state governments were responsible for the
sdes activity of any person, stood behind any person’s credit, or that guaranteed any
return on the motor vehicle service agreements or the payment of obligations arisng
under the agreement;
Amends s. 634.312, F.S,, to provide that al home warranty contracts must disclose any
exclusons, redrictions, or limitations on the benefits offered or coverage provided by the
home warranty contract and must include on the front page of such contract, in bold type,
adisclamer amilar to the following: “Certain items and events are not covered by this
contract. Pleaserefer to the exclusonslisted onpage  of this document;”
Removes from the bill under s. 634.336, F.S.,, the prohibition on the offering of afree
home warranty. That provision was under the unfair or deceptive practices provisons for
home warranties,
Removes the proposed exception to the definition of home warranty, found at s.
634.301(4), F.S,, for contracts or agreements operated by a service warranty association
licensed under part |11, chapter 634, F.S,
Clarifiess. 634.419, F.S,, that service warranty associations need not be licensed as
sdespersons to, among other things, solicit, negotiate, or effectuate their own products,
Amends ss. 634.302 and 634.402, F.S., and creates s. 634.289, F.S,, to provide specific
rulemaking authority to the department in each of the three parts of the chapter to
interpret the sections of the chapter that describe the methods, practices, or actsthat are
defined as unfair competition or unfair or deceptive acts or practices,
Deays the effective date until January 1, 2002, of the sections of the bill amending s.
634.3077, F.S., and creating s. 634.3078, F.S., which ddlineste the assets and liabilities
that may be used to determine the financid condition of a home warranty association; and
delays the effective date until January 1, 2002, of s. 634.312(7), F.S,, relaing to home
warranty contract disclosures, and
Makes scrivener’ s corrections and technical changesto the bill and itstitle.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the FHorida Senate.




