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l. Summary:

Current law provides that the family and descendents of a deceased person have an easement for
vigting and maintaining the gravesite of their deceased rdative. Senate bill 228 provides that the
members of any not-for-profit organization whose purposes include the preservation of Floridas
history may utilize that same easement.

Thishill has an effective date of October 1, 2002.

This bill subgtantialy amends section 704.08 of the Florida Statutes.
Present Situation:

Chapter 704, F.S,, is entitled “Easements’. Section 704.08, F.S., providesthat the relatives and
descendants of any person buried in a cemetery have an easement for ingress and egress for the
purpose of vigting the cemetery at reasonable times and in a reasonable manner. The owner of
the land may designate the easement. If the cemetery is abandoned or otherwise not being
maintained, such relatives and descendants may request the owner to provide for reasonable
maintenance of the cemetery. If the owner refuses, or fails to maintain the cemetery, the rdatives
and descendants have the right to maintain the cemetery.

The property rights of the owner of red property asto property upon which graves have been
placed is described as:

Where an owner of land has appropriated a smdll part thereof as a private burying
ground, and it has been used as such, the land cannot be conveyed or devised so asto
interfere with such use, and he and his grantees, devisees, and heirs hold theftitle in trust
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for the benefit of those entitled to burid init, who aso have aright to vist it for the
purpose of repairing, beautifying, and protecting the graves and grounds, and for these
purposes a right of ingress and egress from the nearest public road, to be exercised at
reasonable times and in areasonable manner . . . . In aconveyance or devise of land, part
of which the owner appropriated as a private burying ground, it is not necessary to
expressy reserve theright of burid therein; such reservation being implied, and the
purchaser charged with notice of the fact that it has been dedicated to burid purposes,
and of the rights of those entitled to useiit.

See Mingledorff v. Crum, 388 So.2d 632, 635-36 (Fla. 1% DCA 1980), quoting Hines v. State,
126 Tenn. 1, 149 SW. 1058, 42 L.R.A. (N.S) 1138.

Pursuant to s. 497.345(1), F.S., acounty or municipdity which haswithin its jurisdiction an
abandoned cemetery, or a cemetery that has not been reasonably maintained for over six months,
may take necessary and appropriate action, upon natice to the Department of Banking and
Finance, to provide for the maintenance and security of the cemetery. If a cemetery is abandoned
or has not been reasonably maintained for over sx months, the county or municipaity may
maintain an action against the cemetery owner pursuant to s. 497.345(3), F.S,, to recover the
vaue of any maintenance or security it provides.

Effect of Proposed Changes:

Thisbill amends s. 704.08, F.S., to provide that the members of any not-for-profit organization
whaose purposes include the preservation of Floridas history have an easement for ingress and
egress for the purpose of visiting the cemetery a reasonable times and in a reasonable manner.

If the cemetery is abandoned or otherwise not being maintained, the members of such
organizations may request the owner to provide for reasonable maintenance of the cemetery, and,
if the owner refuses or fails to maintain the cemetery, the members of such organizations have

the right to maintain the cemetery.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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V.

VI.

VII.

VIII.

Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

None.
B. Private Sector Impact:

The phrase “members of any not-for-profit organization whose purposesinclude the
preservation of Horidas higtory” is not defined in the bill. Landowners and organizations
could possibly be confused as to which specific groups the phrase refers.

C. Government Sector Impact:
None.
Technical Deficiencies:
None.
Related Issues:
None.
Amendments:
#1 by Judiciary:
Clarifies that only non-profit organizations thet are registered with the Department of State, and

whose purposes include the preservation of Florida s history, have an easement for vigiting or
mantaining cemeteries.

Clarifies that the non-profit organizations only have easement rights if there are no relaives or
descendants of the person buried in the cemetery.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Florida Senate.




