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l. Summary:

Chapter 119, F.S,, the Public Records Act, contains policy statements regarding public records,
maintenance and custody requirements, ingpection, copying and fee standards, an exemption
review process, and exemptions. Since the chapter was first enacted in 1967, it has been
amended numerous times but it has not undergone a comprehensive review and revison. Asa
result, it has become somewhat disorganized.

The bill reorganizes the act so that smilar topics are grouped topically. No changes are made to
definitions or standardsin the bill unless required by Art. 1, s. 24 of the State Congtitution.
Changes resulting from that provison are limited to subgtitution of the phrase “inspect and copy”
instead of the older Statutory phrase “ingpect and examing’ and eimination of the phrase “by
generd or specid law” for the creation of exemptions.

Thisbill substantialy amends the following sections of the Florida Statutes: 119.01; 119.011;
119.021; 119.07; 119.084; and 119.05.

Thisbill repeds the following sections of the Florida Statutes: 119.0115; 119.012; 119.02;
119.031; 119.041; 119.05; 119.06; 119.08; 119.083; 119.085; 119.09; and 119.10.

Il. Present Situation:

The Senate President assgned the Committee on Governmental Oversight and Productivity an
interim project to review ch. 119, F.S,, to make the multiple exemptions to public records
requirements easier to locate. The project, which is Interim Project Report 2002-135, was
conceived as a multi-year, multi-stage project with the firgt phase including a comprehensive
review and reorganization of the Public Records Act. Later stages were proposed to include a
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review of various exemptions, and to include proposals for the creetion of a sectionin
ch. 119, F.S,, for general exemptions that apply across agencies, as well as agency-specific
sections for exemptions that gpply solely to a particular agency.

Florida has along history of granting public access to governmenta records. This tradition began
in 1909 with the enactment of alaw that guaranteed access to the records of public agencies.
Over the following nine decades, a significant body of statutory and judicia law developed that
greatly enhanced the origina law. The gtate’ s Public Records Act, which is contained within

ch. 119, F.S,, wasfirst enacted in 1967.2 The act has been amended numerous times since its
enactment.

In November 1992, the public affirmed the tradition of government-in-the-sunshine by enacting
a condtitutional amendment which guaranteed and expanded the practice. Articlel, s. 24(a) of the
State Congtitution stetes:

Every person has the right to inspect or copy any public record made or received in connection
with the officid business of any public body, officer, or employee of the date, or personsacting
on their behaf, except with respect to records exempted pursuant to this section or specificaly
mede confidentia by this Condtitution. This section specificaly includes the legidative,
executive, and judicid branches of government and each agency or department created
thereunder; counties, municipdities, and digtricts; and each congtitutiond officer, board, and
commission, or entity created pursuant to law or this Congtitution.

The effect of adopting this amendment was to raise the statutory right of access contained in the
Public Records Law to a condtitutiond level and of extending those provisions beyond the
executive branch to the judicia and legidative branches of state government. The amendment
“grandfathered” exemptions that were in effect on July 1, 1993, until they are repedled.*

The State Condtitution, the Public Records Law and case law specify the conditions under which
public access must be provided to governmental records. Under these provisions, public records
are open for ingpection and copying unless they are made exempt by the Legidature according to
the process and standards required in the State Congtitution.

Articlel, s. 24 (c) of the State Congtitution authorizes the L egidature to provide exemptions
from the public access provisons of the law and condtitution by generd law. Any law that

creates an exemption mugt state with specificity the public necessity thet judtifies the exemption.
An exemption may be no broader than necessary to comport with the stated public necessity.
Further, alaw that creates a public record exemption can relate only to exemptions and their
enforcement. In other words, alaw that creates a public records exemption may not include other
substantive issues.

! Section 1, ch. 5942, 1909; RGS 424; CGL 490.
2 Chapter 67-125 (1967 L.O.F.).

3 Artidlel, s. 24 of the State Condtitution.

4 Articlel, s. 24(d) of the State Contitution.



BILL: SB 274 Page 3

The Open Government Sunset Review Act of 1995° provides for the systematic reped of
exemptions to the Public Records Law and Public Meetings Law five years after the cregtion of,
or substantial modification to, an exemption. The repeal cycle began in 2001. The 1995 act dso
specifies the conditions under which a public records or public meetings exemption may be
created.

By law, an exemption may be created or expanded only if the exemption:

1) dlowsthe gate or its political subdivisonsto effectively and efficiently
administer agovernmenta program, which administration would be significantly
impaired without the exemption;

2) protects information of a sengtive persona nature concerning individuds, the
release of which would be defamatory or cause unwarranted damage to the good name or
reputation of such individuas, or would jeopardize their sefety; or

3) protects information of a confidentia nature concerning entities, including, but
not limited to, aformula, pattern, device, combination of devices, or compilation of
information that is used to protect or further a business advantage over those who do not
know or use it, the disclosure of which would injure the affected entity in the
marketplace. (See s. 119.15(4)(b), F.S)

Thus, under the tatute, an exemption may be created or amended only if the Legidature
determines that there is a public necessity judtifying the exemption and the exemption is no
broader than necessary. Additionally, any law creating or amending an exemption must
specificaly state why the exemptionis a public necessity.

Interim Project 2002-135 notesthat ch. 119, F.S,, currently contains a definition section, but
definitions of termsthat are used in the act are also dispersed throughout it.° Asaresult, it is
sometimes difficult to locate definitions.” Further, the terms that are in the definition section are
not aphabetized. If definitions of al termsthat are used in the Public Records Act were placed in
the definition section and aphabetized, the average user could find definitions more eegly.
Further, some definitionsin ch. 119, F.S,, are specificdly tied to definitions that are contained in
other chapters. Given that ch. 119, F.S., provides general requirements for public records, it
would be appropriate for that chapter to contain all general andards and definitions for public
records and that cross-references be made to definitionsin ch. 119, F.S,, and not the reverse.

The Public Records Act contains a specific section for genera state policy on public records?®
but additiond policy statements are contained in other sections of the chapter. The report notes,
for example, s. 119.084, F.S., which relates specifically to requirements for the copyright of
public records, also contains policy statements regarding common format of electronic records,”

® Sections 119.15 and 286.0111, F.S

6 Page 3 of Interim Project Report 2002-135; section 119.011, F.S.

7 Some additional definitions are contained in ss. 119.07(1)(a) and (b); 119.07(3)(n)(n)(y), 119.083(1)(a)(b)(©),
119.15(3)(c), FS

8 Section 11901, F.S.

9 Section 119.083(4), F.S.
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the type of copy that must be provided to the public on request,*® and a prohibition against
entering into contracts which impair public access These policy statements are generdl in
nature and should be placed in the generd policy section.

In addition to public policy statements, the report notes that fee requirements are d'so
dispersed.!? Feesfor copies of public records are contained in ss. 119.07(1)(a) and (b),
119.083(5), and 119.085, F.S. The report notes that these requirements could be located in one
section for ease of use and clarity. Once fee requirements are placed in one section, comparative
analysis of the current fee structures will be facilitated. Additiondly, the report notes that
co-locating fee requirements may help to establish fee consstency among agencies and
encourage compliance.

Records maintenance, retention schedules, and records destruction requirements are aso
contained in different sections of the act. Currently, the Divison of Library and Information
Services of the Department of State is assgned a number of dutiesin these areas. The provisons
that assign the divison responsibilities sometimes gppear to overlgp with other provisonswhich
place duties on agencies. Clarification of duties and respongbilities, aswell as reorganization of
gpecific requirements for maintenance and preservation of public records, would improve the act.

Findly, the report notes that there does not gppear to be a consistent method for the location of
exemptions to public records requirements. The Public Records Act contains a subsection that
contains alitany of exemptions. These exemptions are not organized in any particular fashion,
such as by agency or type. Other sections of the act also contain exemptions.

Section 119.0115, F.S,, for example, exempts certain videotapes or Sgnas from the chapter.
Further, there are many exemptions that are not located in the Public Records Act, but are instead
found within the statutory chapters to which they relate.

From an organizationa perspective, the report notes that it may be gppropriate to create a
specific section within the Public Records Act for generd exemptions that apply to al agencies.
For example, currently, a number of agencies have exemptions for credit card numbers that they
receive. Thereisdso agenerad exemption for credit card numbers. A generd exemption should
auffice for al agencies and could be placed within ageneral exemption section in the Public
Records Act. Eventually, specific but redundant exemptions could be repealed. Another example
of apotential generad exemption could be socid security numbers that are in the possession of
date agencies. There are likely numerous exemptions that could be enacted as generd
exemptions, though additiona study will be necessary to identify them.

The report notes that another option would be to reorganize those exemptions that are currently
in the Public Records Act according to agency or topic. This method was used in the revision of
ch. 120, F.S. Section 120.80, F.S,, is subdivided so that requirements that are specificto a
particular agency are listed under a subsection devoted to that agency. For example, subsection
(2) of the section is entitled, DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES. Exceptions and specia requirements that apply only to that department are listed

10 Section 119.083(5), F.S.
11 Section 119.093(6), F.S.
12 | nterim Project Report 2002-135, page 3.



BILL: SB 274 Page 5

under that subsection. Other agencies with exceptions and specia requirements have their own
subsactions within the section.

Alternatively, specific exemptions that gpply to asingle agency or under a specific circumstance
could be removed from the Public Records Act and placed in specific Satutes that relate
topicdly. The vast mgority of exemptions to public records requirements are currently dispersed
throughout the Florida Statutes, in just this fashion. There are, however, numerous specific
exemptions listed in s. 119.07(3), F.S., which could be relocated.

Ultimately, it may be determined that dl three methods for organizing exemptionsto public
records requirements serve a purpose. In such a scenario, the Public Records Act could contain a
section for general exemptions that apply to al agencies and another section that is broken down
into subsections by agency. Finaly, specific exemptions that relate to a particular statute could

be contained in substantive law.

Once the Public Records Act has been organized topicaly, the report notes that a review of
specific issues and exemptions would be appropriate in afuture interim. One of the most difficult
issues facing the Legislature will be striking a baance between open government and persond
privacy. Due to the rgpid improvement of technology, thisissue has been at the forefront during
recent years. Technologies that permit more efficiency in governmenta operations can, inan
environment of open government, aso be utilized by crimind dements. Internet access to public
records can facilitate identity theft and fraud, as well as undermine exemptions to public records
requirements, if protective steps are not taken, such as the redaction of exempt information. The
issueis, however, far more complex than the redaction of exempt information from electronic
databases. The Legidature and executive agencies must carefully consider what types of
information should be collected to begin with, what the purpose for that information is, and
whether that information should be available to the public. Further, as was dramatically
demondrated during the interim, public and private security issues must be considered within the
context of open government, aswell.*®

Further, the report notes that it would be appropriate to begin distinguishing between information
that is public and information that should be made available to the public through Internet access.
For example, divorce decrees are official court documents and are recorded. As such, they are
public records. They may, however, contain credit card numbers, locations where minors attend
school, and other persond information. Posting documents of this sort on the Internet facilitates
24-hour a day, worldwide access to information that could be used ingppropriately by third
parties. Asaresult, it may be appropriate to begin distinguishing between the types of records
that are made available dectronicaly and those that should remain in paper form.

The report recommends that these, and other significant issues, should be reviewed by the
Legidature in upcoming sessons.

13 The destruction of the World Trade Center and the attack on the Pentagon on September 11, 2001.
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[I. Effect of Proposed Changes:
The hill reorganizes the Public Records Act in a comprehensive fashion.

Section 1. General state policy on public records. The bill trandfers exigting policy statements
from other areas of the act into an existing generd State policy section.

The following existing subsections have been trandferred into 119.01, F.S.:

- Section 119.083(4), F.S., currently requires an agency to congder when designing or
acquiring an electronic recordkeeping system that it is capable of providing datain a
common format. This requirement is maintained, though it is renumbered as s. 119.01(3)(b)
of the hill.

- Section 119.083(6), F.S., currently prohibits an agency from entering into a contract for the
crestion or maintenance of a public records database if that contract would impair the ability
of the public to inspect or copy public records. This requirement is maintained, though it is
renumbered as s. 119.01(3)(c) of the hill.

- Section 119.083(3), F.S., currently prohibits agency use of proprietary software from
diminishing the right of the public to ingpect and copy a public record, subject to restrictions
of copyright and trade secrets laws and public records exemptions. This requirement is
maintained, though it is renumbered as s. 119.01(3)(d) of the hill.

- Section 119.083(5), F.S., currently requires an agency to provide a copy of any public record
stored in an eectronic system, if not exempt. If the agency maintainstherecord in a
particular medium requested by a person, it must provide it in that medium. An additiond fee
isauthorized if the record is not kept in the medium requested and the agency dectsto
provideit in the requested medium. This requirement is maintained, though it is renumbered
as s 119.01(3)(f) of the bill.

- Section 119.012, F.S,, currently providesthat if public funds are expended in payment of
dues or membership contributions, al financid, business, and membership records of that
organization that pertain to the agency are public records. This requirement is maintained,
though it is renumbered as s. 119.01(4) of the hill.

Subsection (4) of s. 119.01, F.S,, relates to the digposal of public records that do not have
aufficient vaue to retain. This provison isremoved from s. 119.01, F.S,, and moved to
s. 119.021(3) of the hill.

Section 2. Definitions. There are anumber of definitions that are distributed throughout the act.
The bill transfers those definitions into the exigting definition section and dphabetizes the ligt of
definitions. The following definitions are trandferred into the section:

- Section 119.07(1)(a), F.S., defines the term “actual cost of duplication.” This term becomes
s. 119.011(2) of the bill.
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- Section 119.021, F.S., defines the term “ custodian of public records.” Thisterm becomes
s. 119.01(5) of the bill.

- Section 119.07(3)(0)1., F.S., defines the term “ data processing software.” This term becomes
s. 119.01(6) of the bill.

- Section 119.07(1)(a), F.S., defines the term “duplicated copies.” This term becomes
s. 119.01(7) of thehill.

- Section 119.15(3)(e), F.S., defines the term “exemption.” Thisterm becomess. 119.01(8) of
the bill.

- Section 119.07(1)(b), F.S., defines the term “information technology resources.” Thisterm
becomes 119.01(9) of the hill.

- Section 119.084(1)(c), F.S., defines the term “proprietary software.” This term becomes
s. 119.01(10) of the bill.

- Section 119. 07(3)(0)2., F.S., defines the term “ sengitive.” This term becomes s. 119.01(12)
of the hill.

Other definitions in the section are redesignated as a result of dphabetizing the definitions.

Section 3. This section repeals ss. 119.0115, 119.012, and 119.02, F.S., though the requirements
of these sections remain in effect because they have been trandferred to other sections of the act.

Specificdly:

- Section 119.0115, F.S., which exempts certain videotagpes and Sgnals, is transferred to
S. 119.07(3), F.S., which contains exemptions.

- Section 119.012, F.S., which establishes a policy that private organization records relaing to
an agency that uses public fundsto pay dues or membership contributions are public records,
istransferred to s. 119.01, F.S,, which establishes genera policy requirements.

- Section 119.02, F.S., which establishes a pendlty for violation of the chapter, is moved to
s. 119.10, F.S,, which aso contains pendties for violation.

Section 4. Custodial requirements;, maintenance, preservation, and retention of public
recor ds. This section was substantialy re-worded. Existing provisions from other sections were
transferred into this section.

Section 5. This section repeals ss. 119.031, 119.041, 119.05, and 119.06, F.S., though the
requirements of these sections remain in effect because they have been transferred to other
sections of the act. Specificaly:

- Section 119.031, F.S,, currently establishes safety requirements for the maintenance of vitd,
permanent, or archival records. This requirement is transferred to s. 119.021(1)(b) of the bill.
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- Section 119.041, F.S,, currently establishes regulations for the destruction of public records.
This requirement istransferred to s. 119.021(3)(c) of the hill.

- Section 119.05, F.S,, currently establishes regulations for the disposal of public records at
the end of an officia’ sterm. Thisrequirement istransferred to s. 119.021(5)(a) of the bill.

- Section 119.06, F.S., currently authorizes a person who is entitled to custody of public
records to demand them from any person having illegal possesson of them. This provison is
transferred to s. 119.021(5)(b) of the hill.

Section 6. I nspection; copying of records; fees; exemptions. This section of the bill makes up
the bulk of the bill. Provisons related to public record exemptions thet are currently located in
various sections of ch. 119, F.S,, are transferred to subsection (1) of this section. For example,
redaction of information by a custodian; statement of the basis for the redaction of informetion;
when a statement must be made in writing; and the legdl processin acivil action.

Subsection (2) includes standards related to access and copying of public records through
photographic means.

Subsection (3) includes standards related to remote electronic means.
Subsection (4) includes fee standard provisons.

These modified subsections do not contain any new standards or requirements, but are current
requirements that have been co-located topicaly.

Section 7. This section repeals ss. 119.08 and 119.083, F.S., though the requirements of these
sections remain in effect because they have been transferred to other sections of the act.

Specificdly:

- Section 119.08, F.S., establishes requirements for photographing public records. These
requirements are retained, though they are transferred to ss. 119.07(2) of the hill.

- Section 119.083, F.S., establishes generd state policy on public records, aswell as
requirements for copyright of data processing software produced by agencies. The provison
was the subject of amandated review and was re-enacted as s. 119.084, F.S.

Section 8. Section 119.084, F.S. Copyright of data processing softwar e created by
governmental agencies; sale price and licensing fees. Policy satements which do not reate to
the issue of copyright are removed from this section because they have been transferred to the
generd policy section of the act. Additiondly, definitions are trandferred to the definition

section.

Section 9. This section repeals ss. 119.085 and 119.09, F.S,, though their requirements are
transferred to s. 119.01(3)(f) and s. 119.021(3)(d), respectively, of the hill.
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VI.

VILI.

Section 10. Violation of chapter; penalties. Section 119.10, F.S., which establishes pendties
for violation of the chapter, was clarified.

Section 11. Protection of victims of crimes or accidents. Reference to “genera or specia law”
was removed as, under Articlel, s. 24 of the State Congtitution, an exemption cannot be enacted
in specid law.

Section 12. Effective date. This section provides an effective date for the bill. The act would
take effect July 1, 2002, if enacted.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

There are cogts associated with a complete revision to a Satute, including printing costs.
It would be expected that over time, as exemptions are consolidated and their number
reduced, costs will be reduced. Further, asit becomes less difficult to find exemptions
that are applicable, costs will be reduced.

Technical Deficiencies:
None.
Related Issues:

None.
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VIII. Amendments:

None.

This Senate staff anadysis does not reflect the intent or officid position of the bill’s sponsor or the Florida Senate.




