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l. Summary:

Thisbill repedls the current provisions of chapter 738, F.S., and enacts the modd Uniform
Principd and Income Act, with specific Horida modifications. This bill is aby-product of the
coordinated efforts of the Real Property, Probate and Trust Law Section of The Forida Bar, the
Florida Bankers Association, and the Florida Indtitute of Certified Public Accountants.

This bill crestes the following sections of the Horida Statutes: 738.101, 738.102, 738.103,

738.104, 738.1041, 738.105, 738.201, 738.202, 738.301, 738.302, 738.303, 738.401, 738.402,
738.403, 738.501, 738.502, 738.503, 738.504, 738.601, 738.602, 738.603, 738.604, 738.605,
738.606, 738.607, 738.609, 738.701, 738.702, 738.703, 738.704, 738.705, 738.706, 738.801,
738.802, 738.803, and 738.804.

The bill repeals the following sections of the Florida Statutes: 738.01, 738.02, 738.03, 738.04,
738.05, 738.06, 738.07, 738.08, 738.09, 738.10, 738.11, 738.12, 738.13, 738.14, and 738.15.

Present Situation:

Chapter 738, F.S., governs the identification of principa and incomein or from atrust property
through a trust instrument, will, or other governing instrument, the alocation of principa and
income, and the apportionment of assets between income and principa. Chapter 738, F.S,, is
currently based on the 1962 Revised Uniform Principa and Income Act, developed by the
Nationa Conference of Commissioners on Uniform State Laws.

There are numerous forms and types of trusts, and numerous forms and types of property held by
trusts. A trustee of atrust and the personal representative of a decedent's estate are caled
fiduciaries. They have specid duties toward those who benefit from their adminigtration. The age
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and type of beneficiaries may warrant different digtributions, and federal and state tax
consequences must also be considered. A trustee of atrust has afiduciary obligation to satisfy
both the interests of the trust's income beneficiaries during the life of the trust, and the interests
of the remainder beneficiaries at the trust's termination. A persona representative may be
required to alocate net income to certain individuas during the administration of the estate and
to assure that certain expenses are paid out of an appropriate category of interests before findly
digtributing the assets of the decedent's etate to the heirs or devisees (heirsif thereis no will,
devissesif thereisawill).

A trustee' s management of any trust involves an inherent corflict between the interests of
current beneficiaries and future beneficiaries. Determining the proper balance between
current beneficiaries, and future beneficiaries, necessarily entails policy consderations.
In generd, the current beneficiaries seek the largest possible payout given to them. The
future beneficiaries seek as little as possible being paid to the present beneficiaries, in
order to maximize the amount that the future beneficiary isto receve.

Generaly, assets dlocated to principa serve the interests of remainder beneficiaries of atrud,

and the interests of the final distributees of the assetsin an estate. Assets allocated to income
mest the requirements of income beneficiaries during the life of atrust, and those beneficiaries
who must be paid out of the income derived during adminidiration of an etate. “Principd” is
defined generdly as “the property that has been set aside by the owner or the person legally
empowered S0 that it isheld in trust eventudly to be delivered to a remainderman, while the
return or use of the principd isin the meantime taken or received by, or held for accumulation

for, an income beneficiary.” See s. 738.03(2), F.S. “Interet” is defined as generdly “the return in
money or property derived from the use of principd . .. .” Sees. 738.03(1), F.S.

The grantor of atrug, in the document creeting the trust, generaly provides for adigtribution
plan that the grantor deems appropriate. There are many Stuations, however, where the terms of
atrust do not clearly specify a distribution. Those Stuationsinclude:

Edtate or insurance digtributions to minors where no trust language was specified.
Court settlements or judgments benefiting a minor or incompetent.

Poor trust drafting.

Intentionally vague trust drafting intended to give discretion to the trustee.
Unanticipated change in circumstances.

Currently, chapter 738, F.S,, is used to determine the appropriate distribution.

In 1997, the Nationa Conference of Commissioners on Uniform State Laws promulgated a new
version of the Uniform Principa and Income Act (UPIA). * The need for the update has been
prompted in part by outdated provisions and other factors, including the promulgation of the
Uniform Prudent Investor Act in 1994 which has substantialy dtered afiduciary’ s obligation to
invest trust assets as a prudent investor would invest them. To date, 24 States have enacted the
modd uniform act.

loee http:/Amww.nccud .org/ nccud/uniformact_summearies/uniformacts-s-upaial997.asp for adetailed discussion.
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[I. Effect of Proposed Changes:

This bill adopts the Uniform Principal And Income Act (1997), promulgated by the Nationa
Conference of Commissoners on Uniform State Laws. The cumulative effect of the Act isto:

Provide more precise procedures for trustees and persond representatives in the
adminigtration of atrust or an estate, respectively.

Specify more clearly what condtitutes income and principa and the formulas for dlocation of
assats to principa and income.

Ensure proper distribution to beneficiaries, heirs and devisees.

Reflect changesin principa and dlocation rules congstent with modern trust investment
principles and practices.

As applicable to the predecessor acts and in accordance with well-established common law, the
guiding principle under the Act isto ensure that the trust’s crestor’ s intent governs the
interpretation and congtruction of the trust or other governing instrument. Therefore, the Act
operates as the default, in the event the a trust document, will or other governing instrument is
Slent.

The following highlights those provisions which have been added to this bill and which were not
originally contained in the model Uniform Principal and Income Act (1997):

The provisions of chapter 738, F.S., neither create or imply a duty to exercise a power to
adjust between principal and income. See s. 738.104(7), F.S.

Bendficiaries, by a super mgjority, have aright to object to atrustee’ s discretionary
power to adjust between principa and income. See s. 738.104(8), F.S.

A trustee has the discretionary power to convert an income trust to atota return unitrust
or reconvert atotal return unitrust to an income trust. See s.738.1041, F.S.

Vaue of trust assetsis to be determined on an asset-by-asset basis and achdlenge to
such vauation must be made within 6 months of notice of such vauation. See s.
738.202(5), F.S.

Floridalaw on the gpportionment of estate taxes trumps any gpportionment provison in
chapter 738, F.S. See s. 738.302(4),F.S.

New shares of stock purchased from reinvested dividends retain their character as
income. Sees. 738.401(4), F.S.

Provisons regarding the sale and collection of interest from bonds and other obligations
to pay isexpanded. See s. 738.503(3), F.S.

A trustee must dlocate to income payments received in the nature of interest or dividends
under specified circumstances. See s. 738.602(2)(a)2., F.S.
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An additional category of expensesfor extraordinary repairs or expensesin capita
improvements may be charged againgt the principal. See s. 738.702(1)(h), F.S.

The amount of depreciation taken for tax purpose is presumptively the correct
depreciation for allocating between principa and income. See's. 738.703(3), F.S.

A formulafor gppointing expenses between a life tenant and the remainder interestsis
provided. Sees. 738.801, F.S.

The following highlights those provisions originally found in the Uniform Principal and Income
Act (1997) but altered by this bill:

Section 738.503(2), F.S., does not include the provision in the uniform act which

provides that the profit on the sde by atrustee of anote maturing within one year must be
alocated to income. However, subsection (3) of this section expands upon the provisons
regarding the sale of abond.

Section 738.704(2), F.S., does not include the ability of atrustee to “borrow” principa to
pay certain expenses chargesble against income, namely extraordinary repairs and capital
improvements. Subsection (4) is added to provide that the principa may only be
advanced for mortgage payments if necessary to avoid a defaullt.

General Provisions: Definitions and Duties
Section 738.101, F.S. , entitles the act as the Florida Uniform Principal and Income Act.

Section 738.102, F.S,, provides definitions for “accounting period,” “beneficiary,” “fiduciary,”
“income,” “income beneficiary,” “incomeinterest,” “mandatory income interest,” “net income,”
“person,” “principal,” “remainder beneficiary,” “terms of atrust,” and “trustee.”

Section 738.103, F.S,, setsforth the fiduciary’ s duties to administer the trust or estate in
accordance with the grantor or testator’ sintent. It aso sets forth the duty of impartidity in
exercisng the power of administration and power to adjus.

Fiduciary’s Power to Adjust

The earlier Uniform Acts did not ded with adjustment as a result of prudent investment. The
whole notion of prudent investment, modern portfolio theory and total return came later than
ather of thetwo earlier acts. A trustee must use prudent investment rules in any state that has
adopted the Uniform Prudent Investor Act or equivaent statute, and in any case governed by the
Regtatement of the Law of Trugts 1. Theinvestment policy governing atrust's assets depends
upon making the appropriate risk/return analysis and investing accordingly. Asset growth can be
as Sgnificant an objective asincome in setting the investment policy for a specific trust. Because
atrustee may weigh ether growth or income significantly in making investment decisons, and
because either may be greater or less than anticipated, the trustee may have to rebdance the
interests of remainder and income beneficiaries as aresult.
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UPIA 1997 dlows the trustee to adjust principal and income to the extent made necessary by
prudent investment when a trust provides for afixed income for the income beneficiary. A
trustee must consider dl of the factors relevant to the trust and its beneficiaries. The expresslist
of factors includes the nature, purpose, and expected duration of the trust; and the intent of the
grantor. Adjustments are prohibited in certain circumstances, such as when they may diminish
the income interest in atrust that requires al of the income to be paid at least annudly to a
surviving spouse and for which an etate tax or gift tax marita deduction would be dlowed or if
the trustee is a beneficiary of the trust. The following provisions ded with afiduciary's
discretionary powers to adjust and the power to convert atrust to a unitrust.

Section 738.104, F.S,, setsforth the fiduciary’ s discretionary power to adjust. Subsection
(7) provides that nothing in ch. 738, F.S,, isintended to creste or imply aduty to make a
discretionary adjustment between principa and income, and no inference of impropriety
can be made as aresult of atrustee not exercising the power to adjust. Beneficiaries have
the right to object to the exercise of the trustee’ s discretionary power to adjust.
Subsection (8) provides amethod by which a supermgority of the beneficiaries of atrust
in existence on the date of enactment of thisbill may dect, under certain conditions, to

opt out of the new provisions regarding a trustee’ s discretionary power of adjustment
between principa and income. Subsection (9) requires a trustee to notify beneficiaries of
ther right to make this dection.

Section 738.1041, F.S,, isaprovision not contained in the modd Act. It dlows atrustee
the discretionary authority, without court approval, to convert atrust to atotal return
unitrust or reconvert the tota return unitrust back to an income trust. If the trustee
converting the trust into a unitrust is an interested person, the trustee must appoint a
disinterested person to determine the appropriate unitrust percentage and the asset
vauation method. The trustee must give written notice to the beneficiaries of the

decision. The trustee may petition the circuit court to determine the gppropriate unitrust
percentage. In determining the terms of the unitrugt, the trustee or the court must take into
account the federal income tax consequences regarding the marital deduction and the
generation skipping tax. A trustee acting in good faith may not be sued for fallure to act
to convert an income trust to a unitrust. A beneficiary may seek an order compdlling a
trustee to convert an income trust to a unitrugt. If amgjority in interest of the
beneficiaries object to the unitrust percentage, and such objection is not resolved by the
trustee after 6 months, those beneficiaries may petition the circuit court for a
determination of the appropriate percentage. This section is available to any trust in
exisence, including those created prior to the effective date of this bill; unlessthe trugt is
not an income trugt, the trust is one of severd specia types cited, the grantor of the trust
specificaly prohibited conversion in the trust instrument, or the trustee has the power of
adjustment at s. 738.104.

Section 738.105, F.S,, providesfor judicia review of afiduciary’s exercise of
discretionary powers but only to the extent that there is an abuse of discretion.

Distribution or right to payment: decedent’s estate or terminating incomeinter est
UPIA 1997 expresdy requires distribution of net income and principa receipts to the appropriate
beneficiaries when a decedent dies or when an income interest ends. There is discretion given to
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pay certain expenses out of either principa or income unless there is an adverse effect on edtate
tax marital deductions or income tax charitable deductions. Generd expenses of an estate are
paid from principa. A specific pecuniary amount required to be paid, is paid from income unless
insufficient. The deficiency is pad from principd. If there is any net income efter the fact, it is
distributed to remainder beneficiaries according to sharein principd.

These rules assure orderly digtribution of income when the decedent dies or an income interest
ends. The earlier uniform acts meke no attempt to ded with this distribution problem. The
following provisons ded with digtribution:

Section 738.201, F.S,, provides for the determination and distribution of net income.

Section 738.202, F.S., provides for the distribution to residuary and remainder
beneficiaries. Subsection (5) provides that the value of trust assetsis determined on an
asset-by-asset bas's, and will be conclusive if reasonable and determined in good faith.
An gppraisa lessthan 2 years old is presumed correct. A valuation chalenge must be
commenced within 6 months of when the interested party is notified of the vauation.

Apportionment of Income Interest

In any adminigtration of atrust or an estate, a determination needs to be made as to whether the
trust or estate asset is principa or income. Thisin turn affects which beneficiary may be entitled
to the asset. Timing aso affects these determinations. There are three relevant times to consider -
- the time before creation of an income interest, the time during which an income interest is
current and the time after the income interest ends (an income interest is merely the interest of
the income beneficiary -- the right to receive current payment). The time influences alocation of
assets to principa or to income, and ultimately the rights of income and remainder beneficiaries.
The beginning and the end of the income interest are key, because (1) sometimes assets that
would otherwise be income are dlocated to principd if there is no current income interest; and
(2) even if assets are alocated to income, when there is no current income interest, remainder
beneficiaries will be entitled to a share of that income. The beginning point and the ending point
of anincomeinterest in an estate or a trust provide particuar problems, even though the
incoming assats would clearly be income under the rules applied during the life of the income
interest. Depending upon the time of receipt, an asset thet is otherwise classified as income may
have to be gpportioned at least in part to principa to baance beneficiary interests. Unlike the
earlier acts, UPIA 1997 provides more precisely and smply for apportionment. The following
sections ded with gpportionment issues:

Section 738.301, F.S,, sets forth when the right to income begins and ends.

Section 738.302, F.S,, sets forth the apportionment of receipts and disbursements when a
testator dies or income interest begins. Subsection (4) specificdly providesthat s.
733.817, F.S. (Floridalaw on the apportionment of estate taxes), controls over any
gpportionment provison in the Uniform Principa and Income Act whichisin conflict.
Section 738.303, F.S,, provides for the gpportionment when an income interest ends.

Allocation to receipts during administration of trust
Principd is fundamentdly defined as the property held in trust for distribution to a remainder
beneficiary when the trust terminates. Income is the current return that any fiduciary receives
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from an assat that is principa. There are agroup of rules that establish what is principd and what
isincome with respect to specific kinds of assats.

UPIA 1997 refines old rules and provides specific rules for assets that are not accounted for in
the earlier acts. An example of the refinement of old rules concerns receipts from an entity. The
earlier uniform acts provide for corporate distributions, generdly alocating ordinary dividends
to income and any other digtribution in the form of additiona equity to principd. UPIA 1997
addresses the broader category of receipts from an entity. A corporation is an entity, but soisa
partnership, alimited ligbility company, aregulated investment company and ared estate
investment trust. UPIA 1997 alocates the receipts from al entities in the same manner.

UPIA 1997 aso simplifies the dlocation issue. Any money received by afiduciary isregarded as
income, unlessit fits certain categories. For example, if money isreceived as part of aliquidation
of the entity, it is principd. If money is received from an investment company (mutua fund) that
labels adistribution as capital gain, the receipt is principa. All property received that is not
money, i.e,, astock didtribution, is principa. In addition, UPIA 1997 establishes what qudifies
asapatid or complete liquidation of an entity. Fiduciaries will, thus, be better able to make
judgments about receipts that are part of aliquidation. This provides amore precise and logica
et of rulesfor making alocations than exigs in the earlier uniform acts, meking fiduciaries
decisons easer and more certain.

There are also certain kinds of assets that UPIA 1997 provides for that are not within the scope
of consderation in the earlier acts. One of them is derivatives. Another is asset-backed securities.
Receipts from derivatives, unless a trustee exercises powers available in the conduct of a
business held in trugt, are principa. Rece pts from asset-backed securities are either income or
principa, depending upon the categorization of the assat-backed security's payor.

The following sections ded with alocation between principa and income:

Receipts from entities: Under UPIA 1997, atrustee who conducts a business held in atrust may
separate out the accounting for the business from that for other trust assets. The trustee, aso, has
the power to alocate net cash receipts to working capital, the acquisition or replacement of fixed
assats, and other reasonably foreseeable needs of the business or activity, and the extent to which
the remaining net cash receipts are accounted for as principa or incomein the trust's generd
accounting records. The earlier uniform acts treated net profit from a business asincome, and
losses as principd, providing little flexibility.

Section 738.401, F.S., sets forth the character of receipts. Subsection (4), providesthat if
atrustee eects, or continues an eection made by its predecessor, to reinvest dividendsin
shares of stock of a digtributing corporation or fund, whether evidenced by new
certificates or entries on the books of the digtributing entity, the new shares retain their
character asincome.

Section 738.402, F.S., provides for the alocation of an amount received as a distribution
of income or principa from atrust or an etate in the absence of termsin thetrust. If a
trustee purchases an interest in atrust that is an investment entity or a decedent or donor
transfers an interest in the trust to the trustee, then other provisions of the bill apply.
Section 738.403, F.S,, provides for the accounting of businesses and other activities
conducted by atrustee. Gregter flexibility is given to atrustee acting in a proprietorship



BILL: CS/ICS/SB 1166 Page 8

manner. Additionally, this section facilitates the trustee' s ability to decide to what extent
the net recaipts should be alocated to income. It aso adlows the trustee account
separady for each business or activity. Thisaso gives the trustee broader authority to
apply the business record- keeping methods that best suit the activity.

Recel pts not normally apportioned
Section 738.501, F.S., provides what receipts in the form of assets, money, property or
other amounts will be alocated to the principa. Such receipts include asserts from a
transferor, a decedent’ s estate, payer under a contract, money or property received from
the sale, exchange, liquidation or change in the form of a principa asset induding
redized profit, recovery from third party reimbursements, proceeds from property taken
by eminent domain, net income received in an accounting period and other receipts as
provided in s. 738.502-738.608, F.S.
Section 738.502, F.S., provides for the dlocation of receipts from rental property to
income.
Section 738.503, F.S.,, provides for the allocation of receipts to income for any amount
received as interest, whether at afixed, variable or floating rate, on abond or other
obligation to pay money to the trustee. Subsection (3) expands upon the uniform
provision regarding the sde and collection of interest from bonds.
Section 738.504, F.S,, provides for the alocation of proceeds from alifeinsurance policy
or other contract, to the principal.

Recei pts normally apportioned
Section 738.601, F.S,, setsforth guidelines by which atrustee may exercise the
discretionary power to re-alocate specified payments (under s. 738.602-.605, and
738.608, F.S.) entirely to the principd if the receipts are insubstantid as defined.
Section 738.602, F.S., provides the alocation formula for specified payments from
deferred compensation plans, annuities, profit-sharing, stock-bonus, and other pension
plans. Subsection (8)2. provides that a trustee must dlocate to income, payments received
that are in the nature of interest or dividends, even if not characterized as such by the
payor.
Section 738.603, F.S., dlocates 10 percent to income receipts from a liquidating asset and
the balance to the principd. A liquidating ass#t is defined as an asset whose value
diminishes or terminates after aperiod of time. Examples of liquidating assetsinclude a
leasehold, patent, copyright, and roydty right.
Section 738.604, F.S,, provides for the adlocation of receipts from interestsin minerds,
water, or other natural resources.
Section 738.605, F.S,, provides for the alocation of receipts from the sale of tree timber
and related by-products from harvesting and processing. The amount of net receipts
dlocated to income depends on whether the amount of timber is more than or lessthan
the rate of growth. The methodology for such determination iseft to the trustee.
Section 738.606, F.S., abolishes the right to receive delayed income from the sde
proceeds of an asset that produces little or no income, but an income beneficiary il has
the right to compdl the trustee to make property productive of income. This section aso
enables atrust for a spouse to qualify for amarita deduction if the law is unclear about
such right to make property productive. Provided there is insufficient beneficia
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enjoyment from the property and the spouse demands action from the trustee, the trustee
can decide whether to make the property productive, convert, it, transfer funds from
principa to income to take some other combined course of action.

Section 738.607, F.S., provides for the alocation of receipts from and disbursementsin
connection with derivatives and other options. A derivativeis defined as a contract or
financid instrument or combination thereof which gives atrust theright or obligation to
participate in the change of a price of atangible or intangible assat or group of assets, or
changein the rate or other market indicator for the asset or group of assets,

Section 738.608, F.S., provides for the allocation to the income and principal of interest
or other return and proceeds of the collateral financial assats. It dso provides for the
dlocation to income and principd of paymentsfor atrust’s entire interest in an assat-
backed security under specified circumstances. An asset-backed security is defined as an
asst whose value is based on the right of the owner to receive distributions from the
proceeds of financiad assets that provide collatera for the security. Typical asset-backed
securities include arrangements in which debt obligations such as red estate mortgages,
credit card receivables and auto |oans are acquired by an investment trust and interestsin
such are sold to investorsin the trust

Allocation of disbursements during the administration of a trust

Expenses and taxes must be paid during the adminigtration of atrust. Generadly, UPIA 1997
provides for payment of ordinary expenses out of income, for payment of compensation to the
trustee and lega proceedings from principa and income, dividing expensesin two, and payment
of expenses peculiar to the remainder interest to principal. A trustee may transfer income to
principa to make up for depreciation of an asset or to reimburse principal for disbursements that
enhance income, i.e., repairs to assets that are necessary to maintain income. A trustee may make
adjusments to principa and income to offset shifting of economic interests or tax benefits
between income and remainder beneficiariesin certain instances. The following provisons ded
with disbursements:

Section 738.701, F.S,, provides for disbursements from income, including expenses for
custodia services, adminidrative and judicia proceedings, adminigtration, management
and preservation of the trust property, and recurring premiums on insurance for loss of
principa asset or loss of income from or use of the asset.

Section 738.702, F.S,, provides for disbursements from principal, including expenses for
custodia services, adminigtrative and judicia proceedings, trustee’ s compensation,
payments on the principa of atrust debt, proceedings construing or protecting the trust or
property, premiums paid on specified insurance policy, estate, inheritance and other
trandfer taxes, environmental matters (including reclamation, assessment of

environmental conditions, environmenta contamination, etc.), and extraordinary repairs
in making capital improvements. Subsection (1)(h) provides an additiond category of
expense charged againgt principa, for any expense representing extraordinary repairs or
expenses incurred in making a capita improvement to principa.

Section 738.703, F.S,, provides for the transfer of a specified amount from income to
principa for depreciation. Subsection (3) provides that the amount of depreciation taken
for tax purposesis presumptively the correct depreciation for allocating between
principa and income.
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Section 738.704, F.S.,, provides for the transfer of an amount from income to reimburse
the principd.

Adjustmentsfor Taxes

UPIA 1997 dlows afiduciary to make adjustments between principa and income for tax
purposes. Tax ligbilities may accrue to either income or remainder beneficiaries. A fiduciary may
have to make eections under the tax laws. Imbaances of interests that arise because of taxes can
be remedied by the fiduciary. The earlier uniform acts did not provide such discretion to the
fiduciary.

Section 738.705, F.S., provides for payment of income taxes from the income and from
the principa under specified circumstances.

Section 738.706, F.S., gives the fiduciary authority to adjust between the principa and
income of atrust to offset the shifting of economic interests or tax benefits between
income beneficiaries and remainder beneficiaries.

M iscellaneous Provisions

Section 738.801, F.S., providesthat ss. 738.701-738.705, F.S., govern, to the extent
gpecified, the apportionment of expenses between tenants and remainderman.

Section 738.802, F.S., provides for the uniform gpplication and congtruction of the act.
Section 738.803, F.S., provides a severahility clause.

Section 738.804, F.S., provides for the application of this act to receipts, assets and
expenses as specified.

Thishill provides an effective date of January 1, 2003.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

Thishill contains a number of provisons cross-referencing federd law and regulations.
Consequently, it engrafts the federa law requirements by cross-reference to the Interna
Revenue Code, as amended. Although the Legidature may approve and adopt
provisons of federd satutes, and dl adminidrative rules made by afederd
adminigtrative body thet are in existence and in effect at time the legidature acts, it
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condtitutes an uncongtitutional delegetion of legidative power if the Legidature adopts

in advance any federd act or ruling of any federal administrative body that Congress or
such administrative body may adopt in the future. See Sate ex rel. Orange State Qil
Co.. 21 So.2d 599, 603 (Fla. 1945). Since the amendment incorporates the specific and
descriptive reference to those gpplicable federal statutes, the law under chapter 738,
F.S., will take the federd law asit exigs a the time the Sate law is enacted without
affect by any subsequent amendment or reped to the federa law or regulations.

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
The bill may assist trustees, persond representatives and other fiduciaries in the better
adminidration of atrust or an estate in a manner consistent with modern principa and
income dlocation rules and trust investment practices. The bill may aso ensure that the

interests of beneficiaries, heirs and devisees are maximized and that these individuds
receive the proper digtribution of principal and income as gpplicable.

C. Government Sector Impact:

It is indeterminate what effect causss of action in this bill will have on the court

workload.
VI. Technical Deficiencies:
None.
VII. Related Issues:

Section 738.104, F.S, relating to the fiduciary’s duties:

This section refers to the “ power to invade principa” or “ power to accumulate income” but
neither is defined in the bill.

Section 738.1041, F.S, relating to the power to convert an income trust to a total return
unitrust:
Theterms “totd return unitrust” and “unitrust amounts’ are not defined in the bill. The Black
Law's Dictionary, 7" ed., defines unitrust as a“trust from which afixed percentage of the net
fair market vaue of the trust’s assats, valued annudly, is paid each year to the beneficiary.”
In addition, this section aso uses the term “remainder interest” which is not defined in the
bill but which presumably refers to the interest of the remainder beneficiary.

Only amgjority of abeneficiariesisrequired to object to the exercise of power to convert an
income trust to aunitrugt. In dl other provisons of this chapter, a supermgority of the
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beneficiariesis required for avalid objection to other specified exercise of discretionary
power by the trustee.

Under subsection (2), the truste€' s discretionary power to convert, without court approval
embraces the power: 1) To convert an income trust to atota return unitrust, 2) To reconvert a
total return unitrust to an income trust, 3) Change the percentage used to calculate the

unitrust amount or 4) Change the method used to determine afair market vaue of the trugt.
However, under subsections (10) and (11), if the mgority of interests objects to such action
taken in good faith or not taken, an affected person may seek a court order under this section
to direct the trustee to take or not take the specified action. However, subsection (10) does
not mention that the court order may direct the trustee to change the method used to
determine the fair market vaue of the trust.

Section 738.105, F.S, relating to judicial control of discretionary powers:

- Itisuncdlear whether subsections (4) and (5) are referring to two different actions (i.e, a
declaratory judgment action by afiduciary for a determination as to whether the exercise of
discretionary power would result in abuse and an action by a beneficiary to alege abuse of
discretionary power) or to one sngular action which can only be brought by the fiduciary but
during which the beneficiary may counter with an alegation of abuse of discretion.

Subsection (5) provides atrustee with recovery of attorney’ s fees and costsin the defense of
an action regardless of whether he or she prevails. A trustee is a subclass of the broader term
“fiduciary”. It is unclear whether thisis an oversght or intentiona excluson. No provisonis
made for an award of attorneys fees to a prevailling party other than the trustee.

Section 738.503, F.S, relating to the allocation of receipts to income for any amount received as
interest on a bond or other obligation to pay money:

There isincons stent reference to “bonds’ and “other obligations to pay money.” Subsections

(2) and (2) make no reference to bonds while subsection (3) mentions “bonds’ and “bond

principa.”

Section 738.604, F.S, relating to the allocation of receipts from minerals, water and other
natural resources:

Subsection (1) refers to minerals and other natura resources without mention of water.

Subsection (2) expressy mentions water. It is unclear whether water is subject to the
provisons of subsection (1) as “other natura resources.” In addition, subsection (3) , F.S,
refersto a decedent or adonor as to the extraction of these resources. It is unclear who or
what the donor isin thisingance.

Section 738.605, F.S, relating to the allocation of receipts from timber:
Reference is made to a decedent or transferor harvesting timber a a specified time. It is not
specified who condtitutes a transferor.
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VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the FHorida Senate.




