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l. Summary:

Thishill provides that the ligbility caps of the sovereign immunity statute gpply to damages
asessed againgt the state, one of it agencies or one of its subdivisons (a*“ governmenta entity”)
on dissolution of awrongfully issued temporary injunction, where that governmentd entity has
not provided an injunction bond.

This bill dso expresdy states that posting of an injunction bond “shall not be deemed awaiver of
sovereign immunity under [the stat€' s qualified sovereign tort immunity Statute].”

This bill substantidly amends, creates, or reped s the following sections of the FHorida Statutes:
Il. Present Situation:

“An injunction is a discretionary equitable remedy, primarily preventive in nature, which is
designed to protect [the] one [seeking the injunction] from irreparable injury by commanding
acts to be done or prohibiting their commission.”* A party against whom an injunction has issued
is said to have been enjoined.

Injunctions may be either permanent or temporary in duration. Absent waiver by the party to be
enjoined, a permanent injunction may not be granted without notice and a hearing—without, in
essence, atria.> However, courts recognize that afina judgment granting or denying a
permanent injunction cannot prevent injury from occurring while the trid is ill pending.
Therefore, under certain circumstances, a court may issue atemporary injunction (also caled a
preliminary injunction) to preserve the status quo pending find determination of the permanent

L FLA. JUR. INJUNCTIONSS 1 (footnotes omitted).
2 See Smith v. Housing Authority of Daytona Beach, 3 S0.2d 830 (Fla. 1941).
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injunction proceeding.® The status quo is defined as “the last, actual, peacesble, noncontested
condition which preceded the pending controversy.”*

A temporary injunction is considered an extraordinary remedy, to be granted sparingly. A
temporary injunction may be granted if the party seeking the temporary injunction can show that:

Irreparable harm is likely unless the status quo is maintained;
There is no adequate remedy at law;

He or she has a substantia likelihood of success on the merits; and
The balance of hardships weighsin his or her favor.®

The Supreme Court of the United States has noted that “a preliminary injunction is customarily
granted on the basis of procedures that are less forma and evidence that isless complete than in
atrid on the merits”® A temporary injunction may even be granted without notice to the party
sought to be enjoined if, in addition to the other requirements for atemporary injunction:

It appears from the specific facts shown by affidavit or verified pleading that
immediate and irreparable injury, loss, or damage will result to the movant before the
adverse party can be heard in opposition; and

The movant's atorney certifies in writing any efforts that have been made to give
notice and the reasons why notice should not be required.”

A temporary injunction remainsin effect for the time fixed by the order granting it,2 or “until the
further order of the court.”® However, the party enjoined by atemporary injunction may moveto
modify or dissolve the temporary injunction &t any time, and such amotion to modify or dissolve
must be heard within five days *°

A moation to dissolve a temporary injunction contends that the temporary injunction was
wrongfully issued in thefirst place.™ If atemporary injunction is dissolved as wrongfully issued,

s. 60.07, F.S,, dlows a party who has been damaged by a wrongfully issued injunction to present
evidence of those damages to the court at the time of dissolution. This “diminat[es] the necessty
for [a separate] action on the injunction bond if no party has requested ajury trial on damages.”*?

Horida Rule of Civil Procedure 1.610(b) provides that:

3 See FLA. JUR. INJUNCTIONS§ 5, and authorities cited therein,

* Lieberman v. Marshall, 236 So.2d 120, 125-26 (Fla. 1970) (quoting Bowling v. National Convoy & Trucking Co., 135 So.
541, 544 (Fla. 1931)).

® See generally FLA. JUR. INJUNCTIONS § 7, and authorities cited therein,
® University of Texas v. Camenisch, 451 U.S. 390, 395 (1981).

"FLA.R. CIv. P. 1610(3)(2).

8 See Pedrick v. Vidal, 116 So. 857 (Fla 1929).

° FLA.R. CIV. P. 1.610(3)(2).

10 See FLA. R. CIV. P. 1.610(d).

1 See Orlando Orange Groves Co. v. Hale, 144 So. 674 (Fla. 1932).

12 Section 60.07, F.S.
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[n]o temporary injunction shdl be entered unless abond is given by the movant in an
amount the court deems proper, conditioned on the payment of costs and damages
sustained by the adverse party if the adverse party iswrongfully enjoined. When any
injunction is issued on the pleading of a municipdity or the sate or any officer, agency,
or politica subdivison thereof, the court may require or dispense with abond, with or
without surety, and conditioned in the same manner, having due regard for the public
interest.

Sovereign immunity is a " doctrine which precludes bringing suit againg the government without
its consent.”*® Floridals basic rule with respect to sovereign immunity is provided by Article X,
s. 13 of the Horida Condtitution: the Sate is generaly immune to suit, but may waive immunity
by generiei5 law.'* Thiswaiver may be by either statute or constitutional amendment, but must be
express.

Forida s quaified satutory waiver of sovereign immunity in tort actions specifies that:

[t]he state and its agencies and subdivisons shdl be liable for tort clamsin the same
manner and to the same extent as a private individua under like circumstances, but
ligbility shal not include punitive damages or interest for the period before judgment.
Nether the date nor its agencies or subdivisons shdl be liableto pay aclam or a
judgment by any one person which exceeds the sum of $100,000 or any claim or
judgment, or portions thereof, which, when totaled with dl other clams or judgments
paid by the Sate or its agencies or subdivisons arising out of the same incident or
occurrence, exceeds the sum of $200,000.... [Any] portion of the judgment that exceeds
these amounts may be reported to the Legidature, but may be paid in part or in whole
only by further act of the Legidature'®

The Supreme Court of Floridaruled in Parker Tampa Two, Inc. v. Somerset Devel opment
Corp.' that if the state, one of its agencies, or one of its subdivisions (a“ governmenta entity”)
posts atemporary injunction bond, and the temporary injunction is later determined to be
wrongfully issued, the governmenta entity’ s liability is capped a the amount of the bond unless
the opposing party aleges and proves some other cause of action beyond the mere wrongful
issuance of the temporary injunction.

Further, in Provident Mgmt. Corp. v. City of Treasure Island,*® (“Provident 11”) the Court
recently ruled that if agovernmenta entity waives provison of atemporary injunction bond, it
walvesits sovereign immunity and hence waives the limitations on liability provided by the
sovereign immunity Statute, s 768.28, F.S. 1°

13 BLACK’SLAW DICTIONARY, 1396 (6™ ed. 1990).

14 See generally Gerad T. Wetherington and Donald | Pollock, Tort Suits Against Gover nment Entitiesin Florida, 44 U.
FLA. L. REV. 1(1992).

15 see Dickinson v. City of Tallahassee, 325 So.2d 1 (Fla. 1975).

16 Section 768.28(5), F.S.

17544 50.2d 1018 (Fla. 1989). See also Pan-Am Tobacco Corp. v. Department of Corrections 471 So.2d 4 (Fla. 1984).
18 796 S0.2d 481 (Fla. 2001).

191d. at 486.
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In the Provident cases, the condominium owners of the Land’s End complex employed the
Provident Management Corporation (* Provident”) as arenta agent to rent out their unitson a
short-term basis?® The City of Treasure ISand (“the City”) contended that short-term rentals
violated its municipa zoning code, and sought a temporary injunction enjoining Provident from
operating as Land’s End’ s rental agent.?*

Provident requested that the tria court require the City to post atemporary injunction bond. The
City argued that it was not required to post such abond, and the trid court’ s order granting a
temporary injunction specified that the City was not required to do s0.2> The Second District
Court of Apped ultimately reversed the injunction, holding thet the plain language of the zoning
code did not forbid short-term rentals>® On remand, the tria court awarded Provident damages
for its losses due to the injunction.?*

The City then appedled the damages award, and the Second Didtrict reversed the award,
concluding that “[i]n the absence of abond ... the party [seeking damages] must prove or alege
some other cause of action,” beyond smply the wrongful issuance of the temporary injunction.*
Reying on Parker Tampa, the Second Didtrict elaborated that “atria court that automatically
dispenses with abond when the plaintiff is a governmenta agency risks creating losses for a
defendant that will not be recoverableif the injunction is ultimately reversed.”2°

The Supreme Court of Florida accepted jurisdiction and reversed the Second Didtrict’ s decision,
thus reingtating the damages award againgt the City.?’ In that case, Provident I, the Court held
that, in generd, “where a court dispenseswith abond ... the enjoined party is entitled to seek the
full measure of damages it sustained by reason of the wrongfully issued injunction.?® The Court
declined to answer whether sovereign immunity prevented or limited Provident’ s recovery, but
then+Justice Wells, in his concurrence, stated his belief that it did not.2°

On remand, the Second Didtrict affirmed the damages award in favor of Provident, but reversed
to the extent that the award included prejudgment interest and no restriction on execution above
the statutory cap of $100,000. The Supreme Court in Provident |1 again reversed and held that
the City was liable for the full amount of damages. The Court reasoned that:

[b]ecause a court of equity has the authority to require amunicipality to post abond as a
condition of granting atemporary injunction, it follows that when the court waives the
bond requirement in order to save the municipality the expense of the bond, the court
likewise has the authority to assess damages without regard to the limitations found in
section 768.28. Similar to the reasoning we relied upon in the contractua context, we
adopt Justice Wells' reasoning from Provident | and hold that “[w]hen the governmenta

20 see Provident Mgmt. Corp. v. City of Treasure Island, 718 So.2d 738, 738 (Fla. 1998) (“ Provident I”).
2 Seeid,

2 Seeid.

23 qee Belair v. City of Treasure Island, 611 So.2d 1285 (Fla. 2d DCA 1992)).

24 See Provident | at 739.

5 City of Treasure Island v. Provident Mgmt. Corp., 678 S0.2d 1322, 1324 (Fla. 2d DCA 1996).

26 |d. &t 1325n. 3.

27 See Provident | a 739.

2 4.

29 Seeid. a 740 (Wells, J., concurring).
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body invokes a court's equitable jurisdiction, it necessarily casts asideits cloak of
immunity and islike any other litigant.” 718 So.2d at 740 (Wells, J. concurring).

Further, we conclude that the limitations of section 768.28 do not apply because that statute
aoplies only when the governmentd entity isbeing sued in tort. In this case, the governmenta
entity isnot being sued in tort, but rather it is being assessed damages after the reversdl of a
temporary injunction that it affirmatively sought. In cases such as this one, the responghility to

pay damages does not flow from wrongdoing or other tortious conduct by the party who obtained

an injunction; instead, damages flow from the erroneous or “wrongful” issuance of an injunction.

[footnote omitted] Thus, the responsibility to pay damages flowing from the improper issuance
of atemporary injunction is an implicit condition of the granting of atemporary injunction thet
may be reversed later. If abond is posted, liahility is limited to the amount of the bond; if the
bond requirement is waived, the governmenta entity in effect acts asits own surety.*°

Effect of Proposed Changes:

Thisbill amends s. 60.07, F.S,, to provide that the ligbility caps of the sovereign immunity
datute, s. 768.28(5), F.S., apply to damages assessed against agovernmenta entity on
dissolution of awrongfully issued injunction, even when that governmenta entity has not
provided an injunction bond. This bill further amends s. 60.07, F.S,, to expressy Sate that
posting of an injunction bond “shal not be deemed awaiver of sovereign immunity under [the
qudified tort immunity satute].”

Thishill may dter the future use of Provident Il as precedent.
Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

Due Process

Both the Fourteenth Amendment to the United States Condtitution, and Article I, s. 9 of the
Florida Condtitution forbid the State to deprive any person “of life, liberty or property, without

30 provident 11, 796 So.2d at 486.
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due process of law.” Forida courts have largdly treated the requirements of the federd and Sate
Due Process Clauses asidentical.

Procedurd due process generdly requires that a party who may be deprived of life, liberty or
property receive adequate notice and an opportunity to be heard.3! The degree to which due
process protections apply varies with the nature of the interests implicated.>* Many defendants
whom a governmentd entity seeks to enjoin from engaging in an activity have afinancid sake
(aproperty interest) in not being enjoined.

It is possible that a court might possibly regard this bill as making that property interest more
precarious, because under its terms, a defendant temporarily enjoined might never be able to
recoup al of hisor her losses, even if the injunction was wrongfully issued. A court that so held
might require a greater degree of notice and evidence to grant a temporary injunction.
Conversaly, precisaly because the extent of procedurd protections required varies based on the
interests at stake, a court could also conceivably hold the exact opposite: because temporary
injunctions are a matter of great expediency and temporary duration, little in the way of due
process concerns are raised by them, and this bill has little to no impact on them.

In Crocker v. Pleasant,® the Supreme Court of Florida recently noted with apparent approva the
observation of the United States Court of Appeds for the Eleventh Circuit that “a state does not
deny pro%%durd due process smply by granting reasonable tort immunity to state entities and
officas”

Tekings

The Fifth Amendment to the United States Congtitution forbids that “private property be taken
for public use, without just compensation.” The Takings Clause gpplies to the states through the
Due Process Clause of the Fourteenth Amendment.>®> However, the Court of Federal Claims
recently ruled that the analogous federal walver of soveregn immunity bars awarding
pregjudgment interest againgt the United States, and that this prohibition isnot a*“taking” under
the Fifth Amendment. >

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:

31 See Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306 (1950).

32 See Matthews v. Eldridge, 424 U.S. 319 (1976); Hadley v. Department of Administration, 411 So.2d 1984 (Fla. 1982).

33 778 S0.2d 978 (Fla. 2001).

341d. & 991 n. 17 (quoting Rittenhouse v. DeKalb County, 764 F.2d 1451, 1458 (11" Cir. 1985)).

35 See Williamson County Regional Planning Comm’ nv. Hamilton Bank, 473 U.S. 172 (1985); San Diego Gas & Electric Co.
v. City of San Diego, 450 U.S. 621 (1981); Chicago, Burlington & Quincy R.R. v. City of Chicago, 166 U.S. 226 (1897).

38 See Home Savings of America, F.SB. v. United Sates, 51 Fed.Cl. 487 (2002).
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C. Government Sector Impact:
VI. Technical Deficiencies:

None.
VII. Related Issues:

One of the two bases on which the Supreme Court of Florida based its decision uponin
Provident |1 appearsto be that the limitations on governmentd tort ligbility in s. 768.28(5), F.S,,
do not apply because awrongfully issued injunction is not atort.3” Accordingly, this bill may
have no practical effect.

VIII. Amendments:

None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the FHorida Senate.

37 See Provident 11, 796 So0.2d at 486.



