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l. Summary:

The bill amends various provisions of law relating to bonds as follows:

0 It providesthat intangible and document excise taxes are to be paid when an insurance
company exercises its rights under amortgage or lien that it has recorded to ensure the
performance of an indemnitor to a surety, rather than upon recordation.

0 It providesthat the willful fallure or refusal to pay the document excise tax when
mortgage or lien rights are exercised is afirst degree misdemeanor.

0 It providesthat the Divison of Alcoholic Beverages and Tobacco may accept a

certificate of deposit or an irrevocable letter of credit, in addition to a surety bond asis

permitted in current law, for the amount required as surety for cigarette taxes.

It requires the use of a statutory model public congtruction bond form.

0 It providesthat in the event a court increases the amount of atransfer-lien bond to cover
the prevailing lienor’ s attorney’ s fees and costs that a surety providing the transfer-lien
bond is not liable for amounts in excess of the bond, unless the surety has provided a
new or amended bond.

o

This bill amends the following sections of the Florida Statutes: 199.185, 201.23, 210.08, 255.05,
and 713.24.

I. Present Situation:
I ntangible Personal Property Tax: Theintangible persona property tax isimposed on “dl

persond property which isnot in itsdf intringcaly vauable, but which derivesits chief vaue
from that which it represents”* Taxable intangible personal property includes, anong other

! Section 199.023(1), F.S
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things, stocks, bonds, notes, other obligations to pay money, and accounts receivable® A
nonrecurring version of thistax, 2 mills on each dollar, isimposed on the just vauation of dl
notes, bonds, and other obligations for money which are secured by a mortgage, deed of trust, or
other lien upon redl property situated in this sate®

In West Flagler Associates, Ltd. v. Department of Revenue, 633 So.2d 555 (Fla. 3" DCA 1994),
the Court considered whether the nonrecurring intangibles tax had to be paid when mortgages
werefiled for purposes of securing guarantiesissued by banks. In this case, West FHlagler paid the
intangible property tax when mortgages on land owned by West Flagler were recorded as

security for bank guarantiesissued to a partner of West Flagler. The Court held that West Flagler
should not have been required to pay the intangibles tax at the time of recording by the bank, as

S. 199.133, F.S., applies to non-contingent promises to pay actual debts, not contingent liabilities
aswas a issuein the case,

Thus, under the case law, it would appear that mortgages and liens recorded by insurance
companies to secure the performance of an indemnitor to a surety would not be subject to the
nonrecurring intangibles tax unless the insurance company exercised its rights under the
mortgage or lien, as until that point the insurance company’ sinterest in the property is contingent
on the performance of the indemnitor.*

Willfully violating or failing to comply with any of the provisons of ch. 199, F.S,, governing the
intangible persond property tax, condtitutes a third degree felony punishable by up to five years
in prison and by up to afine of $5,000.

Excise Tax on Documents The excise tax on documents is imposed on deeds, instruments, or
writings whereby any lands, tenements, or redl property, or any other interest therein, is granted,
assigned, transferred, or otherwise conveyed to a person. The amount of the tax is.70 cents for
each $100.00 paid as consideration for the transfer of the real property interest.”

Under ch. 201, F.S,, it isafirst degree misdemeanor for a person to make, sign, issue, or accept
any document without the full amount of tax imposed by the chapter being paid. Further, if the
proper amount of tax is not paid at recordation, the person liable for the tax must pay the tax and
the following additiond pendty: (a) 10 percent of the unpaid tax if the fallureisfor lessthan

30 days;, (b) 10 percent plus an additiona 10 percent for each additiona 30 days, and (c) one
percent interest per month to the Department of Revenue accruing from the time the tax is due
until it is paid®

% Section 199.023, F.S.
% Sections 199.133 and 199,135, F.S.
* Representatives from the business community have indicated, however, that generally thisis not followed in practice and
that Florida Clerk of Court offices routindly require the payment of the nonrecurring intangibles tax whenever the mortgage
or lienisrecorded as security. As such, lenderstypicaly do not record the mortgage or lien until the indemnitor defaults
because earlier recording would make the surety cost prohibitive. The drawback to recording when an indemnitor defaultsis
that the lender may ultimately have an interest that is subordinate to other parties who recorded amortgage or lien onthe
Eropeny since the time the lender issued the surety

Section 201.02, F.S.
® Section 20117, F.S.
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Cigarette Tax and Bond: The excise tax on cigarettes isimposed on the sde, receipt, purchase,
possession, consumption, handling, distribution, and use of cigarettes.” The tax rates vary
depending upon the weight and Size of the cigarette. For cigarettes weighing less than three
pounds per thousand, the following rates apply: () for packs of 10 cigarettes or less, thetax is
16.95 cents; and (b) for packs of 20 cigarettes or less, the tax is 33.9 cents. For cigarettes
weighing more than three pounds per thousand and that are less than 6 inches long, the following
rates apply: () for packs of 10 cigarettes or less, the tax is 33.9 cents; and (b) for packs of

20 cigarettes or less, the tax is67.8 cents. For cigarettes weighing more than three pounds per
thousand and that are more than 6 inches long, the following rates apply: (a) for packs of

10 cigarettes or less, the tax is67.8 cents, and (b) for packs of 20 cigarettes or less, thetax is
135.6 cents.

Persons who are dedlers, agents, or distributing agents of cigarettes are required to file a surety
bond with the Division of Alcoholic Beverages and Tobacco within the Department of Business
and Professiona Regulation in the sum of $10,000 as surety for the payment of al taxes, except
that the divison may reduce the amount of the bond to as low as $1,000 where the division finds
that such reduced bond will be adequite to secure payment of cigarette taxes®

Surety and Payment/Performance Bonds: In Horida, “surety insurance’ is defined to include
payment and performance bonds.® Such bonds are contracts in which a surety company, which is
paid apremium by a principal, eg., agenerd contractor, agrees to stand in the place of the
principd in the event the principa defaults either asto performance of the contract or asto
payment of its subcontractors/suppliers.© 1

Unlike anormd insurance Studion in which there is atwo-party relationship, i.e., the insurer

and the insured, the nature of surety is atriparty relationship, which conssts of: (a) the obligee,
which may be ether the person purchasing the performance from the contractor in the case of a
performance bond or the subcontractor/supplier expecting payment from the contractor in the
case of apayment bond; (b) aprincipd, e.g., the contractor; and (c) the surety that providesthe
bond to protect against the principa’s default. A second difference between a norma insurance
relationship and a surety relationship is that the surety requires a principd to indemnify the

surety againgt losses sustained by the carrier if the surety must perform or pay under the bonds.
In this instance, the principd is referred to as the indemnitor to the surety.*?

Any person who entersinto aforma contract with the state or any county, city, or political
subdivision thereof, or other public authority for the construction of a public building, for the
prosecution and completion of a public work, or for repairs upon a public building or public
work is required to ddliver to the public owner a payment and performance bond with a state

7 Sedtion 210.02, F.S.
8 Section 210.08, F.S.
9 Setion 624.606, F.S.
10 gyrety Bonds: A Basic User’s Guide for Payment Bond Claimants and Obligees, Construction Lawyer, Daniel Toomey and
Tamara McNulty, Winter, 2002.
1 Although surety is oft times referred to in law as“ surety insurance,” legal commentators have explained that thisis
somewhat of amisnomer, asit does not insure the purchaser of the surety, i.e,, the generd contractor, againgt clams such as
gJor workmanship; rather, the surety insurance protects the obligee againgt the genera contractor’ s defaullt. 1d.
Id.
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authorized surety insurer.® Statute further provides that this bond may bein substantidly the
same form as amode form public congtruction bond thet is provided in the subsection.**

Construction Lien Law: Under the “Construction Lien Law” contained in Part | of ch. 713, F.S,
specified persons are permitted to impose alien againg red property to secure payment to that
person for construction of, or improvements or repair to, that real property.'® Property owners
may exempt themselves from this effect with respect to subcontractors by requiring agenera
contractor to deliver to the owner a payment bond for at least the amount of the origind contract
price before commencing construction.*® Any subcontractors' liensfiled subsequent to delivery

of apayment bond are imposed against the payment bond, rather than the real property.*’

Ddivery of a payment bond does not, however, exempt a property owner from any liensimposed
by the generdl contractor itself.®

Any lien dlamed under the Congruction Lien Law may be transferred by any person having an
interest in the redl property on which the lien isimposed, or the contract under which the lienis
claimed, from the property to other security.'® The transfer may be accomplished by either
depositing in the dlerk’s office a sum of money, or filing in the derk’s office abond executed as
surety by a surety insurer licensed to do businessin Florida. Any number of liens may be
transferred to one security. 2°

The purpose of the transfer-lien provison isto permit any owner, whether or not heisin privity
with alienor, to remove the cloud of alien from his property against which the lien isimpressed,
in orderztlo make the property dienable, and he may do so ether before or after suit to recover on
thelien.

Further, the transfer-lien provison states that if the court finds thet the amount of the deposit or
bond in excess of the amount dlaimed in the claim of lien isinsufficient to pay the lienor's
attorney's fees and court costs incurred in the action to enforce the lien, the court must increase
the amount of the cash deposit or lien transfer bond.?

Effect of Proposed Changes:

Section 1. Thebill amendss. 199.185, F.S, which provides exemptions to the intangibles tax, to
specify that mortgages and liens that are recorded to secure the performance of an indemnitor to
asurety by insurance companies are temporarily exempt from the chapter. Under the bill, the

13 Section 255.05(1), F.S.

14 Section 255.05(3), F.S.

15 The “Construction Lien Law” contained in Part | of ch. 713, F.S., applies only to private projects. For public projects,
performance and payment bonds are required. Section 255.05, F.S

16 Sections 713.02(6) and 713.23(1)(a), F.S.

17 Coordinate Constructorsv. Florida Fill, Inc., 387 So.2d 1006 (Fa 3 DCA 1980).

18 Section 713.02(6), F.S.

19 Section 713.24(2), FS.

20,

21 36 Fladur.2d Mechanics Lienss. 33.
221d. & s 37.; Section 713.24(3), F.S.
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nonrecurring 2 mill tax would not be due until the insurance company exercisesiits rights under
the mortgage or lien, i.e., forecloses >

The bill further provides that the recording of the mortgage or lien retains priority as of the date
of the recording over any other subsequent filings by other parties, notwithstanding that the
enforcement of the recorded mortgage or lien on the indemnity occurs after those filings. Further,
any action againg the indemnitor affecting the mortgage or lien congtitutes notice to the
insurance company.

Finaly, the bill provides that the failure or refusal to pay the tax does not affect the mortgage or
lien, but that willful violaion or failure to comply with the subsection is subject to the pendties
st forthins. 199.282, F.S.

Section 2. Thebill amendss. 201.23, F.S, which provides exemptions to the document excise
tax, to specify that mortgages and liens that are recorded to secure the performance of an
indemnitor to a surety by insurance companies are temporarily exempt from the chapter. Under
the bill, the document excise tax normally applicable to this transaction would not be due until
the insurance company exercises itsrights under the mortgage or lien, i.e., forecloses.

The bill further provides that the recording of the mortgage or lien retains priority as of the date
of the recording over any other subsequent filings by other parties, notwithstanding that the
enforcement of the recorded mortgage or lien on the indemnity may be after the subsequent
filings. Further, any action againg the indemnitor affecting the mortgage or lien condiitutes
notice to the insurance company.

Findly, the bill provides that the failure or refusdl to pay the tax due under the subsection does
not affect the mortgage or lien, but that the willful failure or refusd to do so resultsin afirg
degree misdemeanor punishable as provided in ss. 775.082 and 775.083, F.S.

Section 3. Thebill amendss. 210.08, F.S.,, to provide that the Divison of Alcoholic Beverages
and Tobacco within the Department of Business and Professional Regulation may accept a
certificate of deposit or an irrevocable letter of credit,®* rather than a surety bond, as surety for
the payment of cigarette taxes.

Section 4. Thehill amendss. 255.05, F.S.(3), F.S,, to provide that the performance and payment
bonds required by government entities for public buildings and works projects must be the same

as the modd public construction bond form contained in the subsection. Further, the bill amends
the mode form to require the bond to contain the following: () the principa business address

and telephone numbers of the contractor, surety, and public owner; (b) the amount of bond; (c) a
description of the project; (d) a statement indicating that s. 255.05, F.S., controls the rights and
obligations of the parties; and (€) the dates of the contract and bond.

2 This appearsto be astatutory dlarification of caselaw. See “Present Situation” entitled “Surety and Payment/Performance
Bonds,” supra.

24 An “irrevocable letter of credit” is contract to pay on compliance with its terms, and needs no formal acknowledgement or
acceptance other than istherein gated. Black’s Law Dictionary, Fifth Edition.
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Section 5. Thebill amends s. 713.24(3), F.S,, to dtate that a surety providing atransfer-lien bond
isnot liable in excess of that bond amount, unless it provides a new or amended bond.

Section 6. The hill provides an effective date of July 1, 2002.
IV.  Constitutional Issues:
A. Municipality/County Mandates Restrictions:

Thishill’s potentia reduction of specified taxes may result in areduction in the base of
date revenues that are shared with local government. This bill, however, does not reduce
the percentage of revenues shared with loca government. Thus, the prohibition against
limiting locd governments’ ability to recelve State tax revenue, as set forth in Art. VI,

s. 18 of the Horida Condtitution is not invoked by this bill.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

The hill ddays the payment of intangibles and document excise taxes on mortgages and
liensthat are recorded to secure the performance of an indemnitor to a surety by
insurance companies until rights under the mortgage or lien are exercised>® As such, the
bill diminates taxes in those instances where the insurance company never exercises its
rights under the mortgage or lien.

B. Private Sector Impact:

The bill may reduce costs associated with surety bonds due to the contingent payment of
taxes afforded by the hill.

C. Government Sector Impact:

In the event, the insurance company does not exercise its rights under the mortgage or
lien, no taxes will be paid. Thus, there may be aloss of revenue to the sate. The fiscd
impact, however, of thishill isindeterminate as of the date of this analyss. The Revenue
Egtimating Conference intends to consider thishill at its next meeting.

25 1t would appear that case law would currently permit this delayed payment of intangibles taxes; however, asdiscussed in
Footnote 4, supra, representatives of the business community have indicated that this holding is not followed in practice.
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VI. Technical Deficiencies:
None.
VII. Related Issues:
None.
VIIL. Amendments:
None.

This Senate staff analysis does not reflect the intent or officia position of the bill’ s sponsor or the Florida Senate.




