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1. Summary:

Committee Substitute for Senate Bill 1020 would amend the current law with regard to the
obligations of the bail bond industry, and the responsibility of the court and the clerk of court as
they relate to the bail bond industry. The bill restricts court discretion in certain decisions about
pretrial release. The bill would also require pretrial release services to provide the court with a
certified report, in writing, regarding its investigation of an offender regarding the offender’s
qualification for nonmonetary pretrial release under the supervision of the service, prior to the
offender’s release. Current law requires that the pretrial release service certify the findings of its
investigation to the court, but not in written form.

This bill substantially amends sections 903.02, 903.046, 903.047, 903.26, 903.27, 903.31 and
907.041 of the Florida Statutes.

Present Situation:

Bail Bonds
A bail bond serves as a pledge by a bail bond agent that a defendant will appear at all scheduled
proceedings before a court.

Bail bond agent — Bail bond agents are licensed and regulated by the Department of Insurance,
pursuant to chapter 648, F.S. A bail bond agent may either be a limited surety agent who is
appointed by a surety insurance company to execute or countersign bail bonds, or a professional
bail bond agent who pledges his or her own funds as security for a bail bond. The chapter
provides requirements for licensure of bail bond agents; limits the amount of premium and
expenses which can be charged; restricts the types of collateral which can be demanded and
requires that such collateral be returned in a timely manner once the bond has been canceled;
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prohibits certain acts by bail bond agents; and other provisions directly related to bail bond
agents.

Statutory Bail Requirements — Chapter 903, F.S., sets forth the requirements relating to bail and
bail bonds, including all forms of pretrial release. After a defendant has been released on bail, the
bail bond agent has the authority to “surrender,” or return, the defendant to the custody of the
person who would have held the defendant absent the bail. (s. 903.20, F.S.) Ordinarily, a bail
bond agent will do this if the bail bond agent believes the defendant is a flight risk or if the
collateral provided for bail is discovered to be insufficient. Upon surrender, the official taking
custody of the defendant will issue a certificate acknowledging the surrender. The bail bond
agent then can present the certificate and bond to the court which will issue an order exonerating
the obligors and refunding money or bonds deposited as bail. (s. 903.21(2), F.S.)

Forfeiture of the bond — If a defendant does not appear for judicial proceedings as ensured by the
bail bond, the bond is considered breached and the court declares the bond “forfeited.”! Within 5
days after forfeiture of a bail bond, the court must mail a notice to the surety agent and the surety
company. However, the court may determine, in the interest of justice, that an appearance by the
defendant on the same day as required does not warrant forfeiture of the bond and may direct the
clerk to set aside the forfeiture. If their is a breach of the bond, the clerk must provide, upon

request, a certified copy of the warrant or capias to the bail bond agent or surety company.
(s. 903.26(2), F.S.)

Discharge of forfeiture — The forfeiture of a bond must be paid within 60 days of the date the
notice to the bail bond agent and surety was filed. State and county officials must deposit the
money in the county fine and forfeiture fund, and municipal officials must deposit the money in
a designated municipal fund. However, after a breach of the bond, the law requires a court to
“discharge” a forfeiture (before it is paid) within 60 days upon:

(a) a determination that it was impossible for the defendant to appear as required due to
circumstances beyond the defendant’s control;

(b) a determination that, at the time of the appearance, the defendant was adjudicated
insane and confined in an institution or hospital or was confined in a jail or prison; or

(c) surrender or arrest of the defendant if the delay has not thwarted the proper
prosecution of the defendant. (s. 903.26(5), F.S.)

In addition to the above, the clerk of court must discharge the forfeiture of the bond if the
defendant is arrested and returned to the county of jurisdiction of the court prior to judgment.
The sheriff or the chief correctional officer of the county is required to notify the clerk of court
when the defendant is in custody in the county of jurisdiction. The bail bond agent is required to
pay the costs associated with returning the defendant to the county of jurisdiction, as a condition
of the clerk discharging the forfeiture. (s. 903.26(8), F.S.)

! A bond shall not be forfeited unless the information, indictment, or affidavit was filed within 6 months of the date of the
arrest and the clerk of the court gave the bail bond agent at least 72 hours notice before the time of the required appearance of
the defendant. (s. 903.26(1), F.S.)
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The discharge of a forfeiture shall not be ordered for any reason other than as specified “herein,’
apparently referring to the reasons specified in s. 903.26, F.S., as outlined above. (s. 903.26(6),
F.S))

Forfeiture to judgment — In cases where a bond has been forfeited and not paid or discharged by
a court within 60 days, the court enters a judgment against the bail bond agent for the amount of
the bond. After the judgment is entered, the court is required to furnish the Department of
Insurance and the surety company issuing the bond with a certified copy of the judgment. If this
judgment is not paid within 35 days, the court provides the Department of Insurance and the
sheriff of the county in which the bond was executed, copies of the judgment and a certification
that the judgment has not been satisfied. The Department of Insurance receives notice of the
judgment and monitors unpaid judgments as a part of its regulation of surety insurance
companies.

Bail bond agents who have outstanding judgments which are unpaid for 35 days are precluded by
law from executing bail bonds. After 50 days of an unpaid judgment, the surety company is
precluded by law from issuing bail bonds. (s. 903.27, F.S.)

Remission of forfeiture — If there is a breach of a bail bond and a bond is forfeited and paid, the
law provides several conditions upon which the court must order “remission” (or return) of some
or all of the forfeiture. (See s. 903.28, F.S.)

Canceling the bond — The law provides that within 10 days after all of the conditions of a bond
have been satisfied or the forfeiture discharged or remitted, the court shall order the bond
canceled. All of the conditions of a bond are deemed to be satisfied after the defendant has been
adjudicated guilty or not guilty. (s. 903.31. F.S.)

Cases Interpreting Section 903.31, F.S.
Section 903.31(1), F.S., states in part: “An adjudication of guilt or innocence of the defendant
shall satisfy the conditions of the bond.”

Section 903.31(2), F.S. states as follows:

The original appearance bond shall not be construed to guarantee deferred sentences,
appearance during or after a presentence investigation, appearance during or after
appeals, conduct during or appearance after admission to a pretrial intervention program,
payment of fines, or attendance at educational or rehabilitation facilities the court
otherwise provides in the judgment. If the original appearance bond has been forfeited or
revoked, the bond shall not be reinstated without approval from the surety on the original
bond.

In Polakoff Bail Bonds v. Orange County, 634 So0.2d 1083 (Fla. 1994) the certified question
before the Florida Supreme Court was “is the condition of an appearance bond satisfied when the
court accepts a plea of guilty and enters a finding of guilt, but withholds adjudication and
judgment and continues the case for sentencing until the completion of the presentence
investigation?” Id. at 1084. The Court answered the question in the negative.
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The court found that a judgment must be entered in order for the conditions of bond to be
satisfied. The court read s. 903.31, F. S., in conjunction with s. 903.045, F.S., which explains the
nature of a surety bail bond:

It is the public policy of this state and the intent of the Legislature that a criminal surety
bail bond, executed by a bail bond agent licensed pursuant to chapter 648 in connection
with the pretrial or appellate release of a criminal defendant, shall be construed as a
commitment by and an obligation upon the bail bond agent to ensure that the defendant
appears at all subsequent criminal proceedings and otherwise fulfills all conditions of the
bond. The failure of a defendant to appear at any subsequent criminal proceeding or the
breach by the defendant of any other condition of the bond constitutes a breach by the
bail bond agent of this commitment and obligation. s. 903.045, F.S.

The court found that “in the context of a presentence investigation, unless the trial court
adjudicates the defendant guilty and provides for the presentence investigation within the
judgment, the bond is not satisfied and the defendant must continue to appear at all subsequent
proceedings to avoid forfeiture.” Polakoff, at 1085.

Subsequent to the Polakoff decision, the Fifth District Court of Appeal found that the Florida
Supreme Court’s decision in Polakoff was limited to the circumstances of a presentence
investigation where no judgment had been entered, but reasoned that “because there is never an
adjudication of guilt or innocence before a defendant is accepted into a pretrial intervention
program, we believe that the legislature must have intended, in cases involving pretrial
intervention, an exception to the general rule requiring an adjudication for discharge of a bond.”
Rosenberg Bail Bonds v. Orange County, 663 So0.2d 1389, 1392 (Fla. 5™ DCA 1995).

Pretrial Release

Section 907.041, F.S., sets forth the intent of the Legislature regarding pretrial detention and
release, which is that persons who commit serious offenses, which pose a threat to the
community or the integrity of the judicial process, or those defendants who fail to appear for trial
should be detained upon arrest. However, those who meet certain criteria should be released
under conditions imposed by the court until the criminal case is resolved.

Ins. 907.041, F.S., the Legislature created a presumption in favor of release on nonmonetary
conditions unless monetary conditions are necessary to assure the defendant’s presence at trial or
other proceedings, to assure the integrity of the judicial process, or to protect the community
from risk of physical harm to persons.

Subsection (3)(b) of s. 907.041, F.S., currently provides:
(b) No person shall be released on nonmonetary conditions under the supervision of a

pretrial release service, unless the service certifies to the court that it has investigated or
otherwise verified:

1. The circumstances of the accused’s family, employment, financial resources,
character, mental condition, and length of residence in the community;
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2. The accused’s record of convictions, of appearances at court proceedings, of flight to
avoid prosecution, or of failure to appear at court proceedings; and

3. Other facts necessary to assist the court in its determination of the indigency of the
accused and whether she or he should be released under the supervision of the
service.

Subsection (4) of s. 907.041, F.S., sets forth a definition of “dangerous crime” for purposes of
pretrial detention, and states as follows: “No person charged with a dangerous crime shall be
granted nonmonetary pretrial release at a first appearance hearing; however, the court shall retain
the discretion to release an accused on electronic monitoring or on recognizance bond if the
findings on the record of facts and circumstances warrant such a release.”

As a practical matter, the pretrial release service typically presents its findings to the court at the
First Appearance hearing. Florida Rule of Criminal Procedure 3.130 requires that “every arrested
person shall be taken before a judicial officer, either in person or by electronic audiovisual
device in the discretion of the court, within 24 hours of arrest.”

First Appearance is the accused’s first appearance before the court, at which he or she is
informed about the reason(s) for the arrest, is given the opportunity to have a Public Defender
appointed, and may be released from custody, under monetary or nonmonetary conditions.

Some courts rely upon the assistance of a pretrial release service to have made preliminary
inquiries of the accused as to those matters mentioned above (employment, length of residence in
the community, and so on). This service may also have acquired and evaluated the accused’s
criminal history for convictions and previous failures to appear in court.

Employees of the pretrial release service have usually spent the night at the jail, interviewing and
processing arrestees as they come in, in preparation for First Appearance. Typically the
information gathered is then conveyed to the court, orally, on the record, during First
Appearance. The court considers the information gathered by the service in determining whether
to release the accused, and if so, under what conditions.

In addition to providing the court with information on the arrestees appearing at First
Appearance, the service is called upon to assist the court in implementing certain conditions of
release. For instance, the accused may be released to the supervision of the service and required
to have daily contact with the service, or attend drug treatment which will be verified by the
service. The service is obligated to notify the court if the conditions of release are not met, and
presumably, the release status of the accused would be revisited by the court.

The Association of Pretrial Professionals of Florida reports that 25 of Florida’s 67 counties have
a pretrial release service. There is some concern on the part of the Association, that requiring a
written report, as CS for SB 1020 does, will result in delays in getting the necessary information
to the court or in the need for increased personnel and the concomitant cost to the counties.
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Effect of Proposed Changes:

Committee Substitute for Senate Bill 1020 amends s. 903.02, F.S., to require a judge setting
monetary bail to set a separate bail amount for each charge, which would require a separate bond
when bail is posted.

The bill amends s. 903.046, F.S., so that a defendant who has been charged with a second or
subsequent felony within three years of a prior felony charge forfeits his or her right to the
presumption in favor of release on nonmonetary conditions, as set forth in s. 907.041, F.S.

The bill amends s. 903.047, F.S., to require that as a condition of pretrial release the defendant
comply with all conditions of pretrial release.

The bill amends s. 903.26, F.S., to provide that the surety is exonerated and any forfeiture or
judgment is set aside, and any payment previously made is remitted to the surety, where the
surety has agreed to pay transportation costs of extradition of a defendant but the state fails to
institute extradition proceedings. From a technical standpoint, this particular text is unclear in
that it does not specify what constitutes failure to institute extradition proceedings. There is no
time limit specified.

The bill amends s. 903.27, F.S., to limit the amount of a judgment entered against a surety to the
fees and costs, where the bond forfeiture has been conditioned upon the payment of those fees
and costs.

The bill amends s. 903.31, F.S., to delete the requirement of a court order as authority for the
clerk of the court to cancel a bond.

It also deletes some language from s. 903.31(2), F.S., and creates a new (3) which outlines the
limits of the guarantee of an original appearance bond, apparently in response to court rulings to
the contrary. The new subsection (3) clarifies that the surety does not guarantee the defendant’s
appearance in court at any time after:

* the defendant enters a plea of guilty or no contest

* the defendant enters a deferred prosecution agreement or agrees to enter a pretrial
intervention program

* the defendant is acquitted

* the defendant is adjudicated guilty

* adjudication is withheld or

* the defendant is found guilty by a judge or jury.

As discussed above in the Present Situation section, this particular section has been the focus of
fairly recent case law. This bill would clarify the responsibility of the surety under the
circumstances specified in the bill.

The bill further provides that no person may be released on nonmonetary conditions under the
supervision of a pretrial release service unless the service certifies in writing and provides the
court with a report for review, that it has investigated the statutory factors listed above in the
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Iv.

VL.

Present Situation section. As a practical matter, this particular provision would not be applicable
in those counties that do not have such a service.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Other Constitutional Issues:

Although the accused is entitled to a First Appearance hearing within 24 hours of his or
her arrest, it does not necessarily follow that release on conditions may not be delayed. It
is conceivable, however, that a court may opt to release some arrestees without
conditions, or without requiring the supervision of pretrial release services, when faced
with the decision of detaining an arrestee while awaiting a written report versus simply
releasing him on his own recognizance.

Economic Impact and Fiscal Note:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

Some of the provisions of the bill could relieve the bail bond industry of certain financial
obligations in that there is a limitation on the amount for which a judgment may be
entered by the court, under the circumstances outlined in section 5 of the bill.

Government Sector Impact:

Although no fiscal impact has been provided to staff, it is logical that the counties that
currently have pretrial release services likely view the service as a practical way to reduce
the jail population, which results in cost savings. Should the bill’s requirement of a
written report cause a delay in releasing arrestees, this savings would be reduced.

Technical Deficiencies:

In section 4, the CS amends s. 903.26, F.S., to provide that the surety is exonerated and any
forfeiture or judgment is set aside, and any payment previously made is remitted to the surety,
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where the surety has agreed to pay transportation costs of extradition of a defendant but the state
fails to institute extradition proceedings. From a technical standpoint, this particular text is
unclear in that it does not specify what constitutes failure to institute extradition proceedings.
There is no time limit specified.

VII. Related Issues:
None.

VIll. Amendments:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.




