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l. Summary:

Senate Bill 316 changes the ranking of several offenses within the offense severity ranking chart
of the Criminal Punishment Code. The bill increases the ranking of the following offenses:
possession of child pornography; using a computer to transmit child pornography; using a
computer to transmit material harmful to minors; and using a computer to facilitate sexual
conduct with aminor. The result of these changesis that an offender convicted of any of these
offensesis more likely (than under current law) to receive a prison sentence.

This bill substantially amends section 921.0022, Florida Statutes.
Present Situation:

The Criminal Punishment Code

Under the Criminal Punishment Code', Florida's sentencing code for felony offenses, except
capital offenses, committed on or after October 1, 1998, there are 10 ranking levels. All felony
offenses, excluding capital offenses, are either specifically ranked in aranking level of aranking
chart? or, if not specifically ranked in the chart, are ranked by a“default” provision® based on the
felony degree of the offense. Sentencing points accrue based on the level ranking of afelony
offense. The higher the level ranking of the offense, the greater the number of sentencing points
for the offense. These points, along with points accrued for other factors, areused in a
mathematical formulathat determines alowest permissible sentence.* This formula not only
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determinesif the lowest permissible sentence scored will be a prison sentence or may be anon-
prison sanction, but also determines the length of alowest permissible sentence of imprisonment.

If the lowest permissible sentence scored is a prison sentence’, the sentencing court must impose
at least the lowest permissible sentence, unless there are mitigating grounds (most of which are
specified in statute®) for imposing alesser sentence. However, the court is free to impose a
greater sentence within arange’ consisting of the lowest permissible sentence scored up to and
including the maximum penalty imposed for the felony degree of the offense before the court for
sentencing.

If the lowest permissible sentence scored is a non-prison sanction, the sentencing court isfreeto
impose a hon-prison sanction for the offense before the court for sentencing. However, the court
may impose a prison sentence up to and including the maximum penalty for the offense before
the court for sentencing.?

Sexual performance by a child

Section 827.071(5), F.S., providesthat it is unlawful for any person to knowingly possess a
photograph, motion picture, exhibition, show, representation, or other presentation which, in
whole or in part, he or she knows to include any sexual conduct® by a child. The offenseisathird
degree felony. The possession of each article depicting sexual conduct by a child is a separate
criminal offense. This offenseis not currently ranked in the offense severity ranking chart of the
Criminal Punishment Code. Because it is athird degree felony, it defaultsto alevel 1 ranking.

Transmission of pornography by electronic device or equipment

Section 847.0137, F.S., provides penalties for several offensesrelated to the transmission of
child pornography. Subsection (2) provides that any person in this state who knew or should
have known that he or she was transmitting™® child pornography to another person commits a
third degree felony. Subsection (3) provides the same penalties for a person who commits the

® Any sentence to state prison must exceed one year. s. 921.0024(2), F.S.

®s.921.0026, F.S.

" A sentence may be appealed on the basis that it departs from the Code only if the sentence is below the lowest permissible
sentence (i.e., amitigated sentence) or it is one of the grounds for an appeal by a defendant that are specified in s. 924.06(1),
F.S., such as an appeal from an illegal sentence or a sentence that exceeds the maximum penalty in s. 775.082, F.S,, for the
offense, unless otherwise provided by law. s. 921.002(1)(h), F.S.

8 In avery limited number of cases, the lowest permissible sentence scored actually exceeds the maximum penalty provided
ins. 775.082, F.S., for the felony degree of the offense before the court for sentencing. Thistypically happens when the
offender has an extensive number of prior serious felonies, which score sentencing points, and/or the offense resulted in a
death for which sentencing points accrue. Florida law addresses these cases by making the lowest permissible sentence
scored both the minimum penalty (absent mitigation) and the maximum penalty. s. 921.0024(2), F.S.

® Section 827.071(1)(g), F.S., defines the term “sexual conduct” to mean “actual or simulated sexual intercourse, deviate
sexual intercourse, sexual bestiality, masturbation, or sadomasochistic abuse; actual lewd exhibition of the genitals; actual
physical contact with a person’s clothed or unclothed genitals, pubic area, buttocks, or, if such person isafemale, breast, with
the intent to arouse or gratify the sexual desire of either party; or any act or conduct which constitutes sexual battery or
simulates that sexual battery is being or will be committed. A mother’s breastfeeding of her baby does not under any
circumstance constitute ‘ sexual conduct.””

19 The term “transmit” is defined as the “act of sending and causing to be delivered any image, information, or data from
one or more persons or places to one or more other persons or places over or through any medium, including the Internet, by
use of any electronic equipment or device.” s. 847.0137(1)(b), F.S.
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offense and isin ajurisdiction other than this state. These offenses are not currently in the
offense severity ranking chart and therefore default to alevel 1 ranking.

Transmission of material harmful to minorsto a minor by electronic device or equipment
Section 847.0138(2), F.S., provides that any person in this state who knew or believed that he or
she was transmitting an image, information, or data that is harmful to minors'™ to a specific
individual known by the defendant to be a minor, commits a third degree felony. Subsection (3)
of that section provides the same penalties for a person who commits the offense andisin a
jurisdiction other than this state. These offenses are not currently ranked in the offense severity
ranking chart and therefore default to alevel 1 ranking.

Facilitating sexual conduct of or with a minor

Section 847.0135(2), F.S., provides that a person who transmits by computer any statement of
any minor’s name or other identifying information for purposes of facilitating or soliciting sexual
conduct of or with any minor or the visual depiction of such conduct commits a third degree
felony. This offenseis not currently ranked in the ranking chart and therefore defaultsto alevel 1
ranking.

Section 847.0135, F.S., provides that a person who knowingly uses a computer on-line serviceto
solicit achild to commit any illegal act described in the sexual battery, lewd or lascivious, or
child abuse statutes commits athird degree felony. This offense is currently ranked in level 6 of
the ranking chart.

II. Effect of Proposed Changes:

Senate Bill 316 amends s. 921.0022, F.S., the offense severity level ranking chart of the Criminal
Punishment Code, to do the following:

e Increasefromalevel 1 rankingto alevel 5 ranking the offense of sexual performance by
a child. While thisincrease will not result in a mandatory prison sentence, it increases the
probability of one being imposed. For afirst-time offender, the court may be more
inclined to impose a prison sentence for alevel 5 offense than alevel 1 offense. If the
offender has a criminal history, sentencing points accrued for the primary offense, prior
offenses, and other factors (such as additional offenses) may result in alowest
permissible sentence of state prison.

e Increasefromalevel 1ranking to alevel 5 ranking offensesinvolving the electronic
transmission of pornography. (See previous comments regarding ranking of sexual
performance by achild.)

™ The term “harmful to minors” is defined as any reproduction, imitation, characterization, description, exhibition,
presentation, or representation, of whatever kind or form, depicting nudity, sexual conduct, or sexual excitement

when it: (a) Predominantly appeals to the prurient, shameful, or morbid interest of minors; (b) Is patently offensive to
prevailing standards in the adult community as a whole with respect to what is suitable material for minors; and (c) Taken as
awhole, iswithout serious literary, artistic, political, or scientific value for minors. s. 847.001(6), F.S.
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e Increasefromalevel 1ranking to alevel 5 ranking offenses involving the electronic
transmission of material harmful to minors. (See previous comments regarding ranking
of sexual performance by achild.)

e Increasefromalevel 1ranking to alevel 5 ranking the offense of transmitting by
computer any statement of any minor’s name or other identifying information for
purposes of facilitating or soliciting sexual conduct of or with any minor or the visual
depiction of such conduct. (See previous comments regarding ranking of sexual
performance by achild.)

e Increasefromalevel 6 ranking to alevel 7 the offense of knowingly using a computer on-
line service to solicit a child to commit any illegal act described in the sexual battery,
lewd or lascivious, or child abuse statutes. A level 7 offense accrues enough sentencing
points to score a lowest permissible sentence of state prison, even if the offender isa
first-time offender. Therefore, absent mitigation, afirst-time offender scores alowest
permissible sentence of 21 months in state prison.

The bill takes effect July 1, 2005.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Criminal Justice Impact Conference estimates that the bill has an indeterminate
prison bed impact with minimal expected impact.
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VI. Technical Deficiencies:
None.

VILI. Related Issues:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.







BILL: SB 316 Page 7

VIIl.  Summary of Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.




