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Summary:

SB 1296 provides statutory governance for sales of communications services for resale. It limits
the imposition of fees for use of roads or rights-of-way by local governments upon
communications services dealers. It limits the adoption of emergency communications services
tax rates through July 1, 2007, and repeal s the section of the statutes providing for emergency
rates after that date.

This bill substantially amends, creates, or repeals the following sections of the Florida Statutes:
202.16, 202.19, 202.20 and 202.21.

Present Situation:

Section 202.12, F.S., imposes the communications services tax on communications services sold
at retail. Subsection 202.16(2), F.S., provides that any person who makes a sale for resale of
communications services must comply with the rules of the Department of Revenue. Rule 12A-
19.060, F.A.C., Salesfor the Purpose of Resale, governs these transactions, and any person who
makes a sale for resale which is not in compliance with thisruleisliable for any tax, penalty, and
interest due for failure to comply.
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Rule 12A-19.060, F.A.C., provides that each registered dealer of communications services will
receive an annual resale certificate, to be used only for tax-exempt purchases of communications
services that are intended to be resold or used as a component part of, or integrated into,
communications services that are offered for retail sale. Each active dealer receives a new
annual resale certificate each year, and a communications services tax dealer is required to
maintain copies of the purchaser’s annual communications services tax resale certificate to
document the nature of the sale made for the purpose of resale.

Section 202.19(3)(a), F.S., provides that the local communications services tax rates authorized
under s. 202.19, F.S., includes “any fee or other consideration” that alocal taxing jurisdiction
may impose upon dealers of communications services for the right to use or occupy public roads
or rights-of-way.

Under s. 202.20(2)(a), F.S., alocal taxing jurisdiction may adjust itslocal communications
services tax rate by emergency ordinance or resolution if, for the periods ending December 31,
2001, March 31, 2002, June 30, 2002, or September 30, 2002, the revenue generated by the local
communications services tax was less than the revenues received from the replaced revenue
sources for the corresponding 2000-2001 period, plus reasonably anticipated growth in such
revenues. The adjustment may be high enough to generate the entire revenue shortfall within 1
year after the rate adjustment and by an amount necessary to generate the expected amount of
revenue on an ongoing basis.

If, during the period October 1, 2002 through September 30, 2002, revenues under the new tax
exceed revenues from the replaced revenue sources for the corresponding 2002-2001 period, plus
reasonably anticipated growth, by more than 10 percent, the local taxing jurisdiction is required
to reduce its communi cations services tax rate, unless the tax rate was adopted by resolution or
ordinance.

Section 202.21, F.S., requires any local taxing authority that changes its local communications
servicestax rate by emergency ordinance or resolution to immediately notify the Department of
Revenue of the rate change, and the department has 30 days after receiving the notice to inform
all dealers of the rate change.

Effect of Proposed Changes:

SB 1296 amends s. 202.16(2), F.S., to clarify salesfor resale of communications services. It
requires adealer to document the exempt nature of a sale for resale by retaining a copy of the
purchaser’sinitial or annual resale certificate. In lieu of maintaining a copy of the certificate, it
allows a dealer to document an authorization number provided by the Department of Revenue. It
provides that a dealer may rely on an initial or annual resale certificate without seeking
additional annual resale certificates from a purchaser if the dealer makes sales to the purchaser
no less frequently than once every twelve months. The bill provides that a dealer may provide
the Department of Revenue with evidence of the exempt status of a sale through the informal
protest process provided for in s. 213.21, F.S.
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The bill amends s. 202.19(3)(a), F.S., to specify that the local communications services tax rate
authorized under s. 202.19, F.S,, isin lieu of any fee or other consideration, including, but not
limited to, application fees, transfer fees, renewal fees, or claims for related costs that alocal
jurisdiction may impose upon dealers of communications services for the right to use or occupy
its roads or rights-of-way.

The bill amends s. 202.20(2)(a)3., F.S, to limit the authority of local taxing jurisdictions to
increase the local communi cations services tax rate by emergency ordinance or resolution. Such
increases would be allowed only when areallocation of revenue away from the local government
is made by the Department of Revenue or adealer.

Effective July 1, 2007, the bill repeals the authority for local governments to change alocal
communications services tax rate by emergency ordinance or resolution.

The bill amends s. 202.21, F.S., deleting areference to local communi cations services tax rate
changes adopted by emergency ordinance or resolution, effective July 1, 2007.

The bill specifies that amendmentsto s. 202.19(3)(a), F.S., contained in the act are remedial in
nature and are intended to clarify the law in effect of October 1, 2001. It specifiesthat the
amendments do not grant any right of refund of fees or charges paid before July 1, 2004, unless
the monies were paid under written protest as to the local government’ s authority to impose the
fees or charges.

Except as otherwise provided, this bill takes effect upon becoming alaw.

Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The Communications Services Tax Simplification Law created the local communications
services tax as arevenue-neutral replacement for taxes and fees previously imposed.
According to s. 202.105, F.S,, it neither created a new tax nor reduced the authority that
municipalities or counties had to raise revenue in the aggregate, as such authority existed
on February 1, 1989. Subsection (2) of s. 202.20, F.S., which is amended by this hill,
was created to alow local governments to adjust their tax rates by emergency ordinance
or resolution if the statutory conversion tax rates did not generate as much revenue as had
been expected. Local governments have had three years experience to make these
adjustments, and the case for continued emergency rate authority in jurisdictions which
have not exercised it is not compelling. Local governments will retain the authority to
levy, by ordinance, local communications services tax up to the statutory maximum rate
asprovidedins. 202.19, F.S.

B. Public Records/Open Meetings Issues:

None.
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C. Trust Funds Restrictions:

None.

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

The Revenue Estimating Conference has determined that the bill would have a negative
indeterminate impact on local revenue. Jurisdictions whose adopted rates have alowed
revenue to exceed FY 2000-01 replacement revenues, adjusted for growth, but have not
adopted these rates by ordinance will experience lower revenues. Jurisdictions whose
adopted rates have resulted in revenues less than the FY 2000-01 replacement revenues,
adjusted for growth, will be foreclosed from making up that revenue through emergency
rate impositions. Some jurisdictions will lose revenue from application fees, transfer
fees, siting fees, or claims for related costs.

B. Private Sector Impact:

The limits placed by the bill on communications services tax rates will lower the tax rates
in some jurisdictions and preclude other jurisdictions from adopting higher emergency
rates. Thiswill decrease the taxes paid by some purchasers of these services. Some
communications services dealers will pay lower fees and related costs to local
jurisdictions.

C. Government Sector Impact:

Local governments will have less authority to impose emergency tax rates to make up for
lost revenue, and they will be precluded from imposing additional charges for use of
roads or public rights-of-way.

VI. Technical Deficiencies:

This bill appears to require the Department of Revenue to establish a system to verify valid
registration numbers and resale certificates effective December 31, 2004.

VII. Related Issues:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.
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VIIl.  Summary of Amendments:
Bar code 104410 by Government Efficiency Appropriations

This amendment provides that the Department of Revenue’ s automated system to provide
authorization numbers for sales for resale must be effective January 1, 2006, allowing the
department time to make the necessary changes to create the system or modify the authorization
system used by salestax dedlers.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.




