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l. Summary:

This bill provides for the reenactment of the public records exemption currently provided to the

Johnnie B. Byrd, Sr., Alzheimer’s Center and Research Institute (* Center”).

The bill narrows the exemption that currently applies to entire medical and health records to

capturing only that information which can be used to personally identify patients contained in

those records that are created or received by the Center.

This bill substantially amends section 1004.445 of the Florida Statutes.

. Present Situation:

Public Records L aw, Generally

Florida has along history of providing public access to the records of governmental and other
public entities. The Legidature enacted itsfirst law affording access to public recordsin 1909. In
1992, Floridians adopted an amendment to the state constitution that raised the statutory right of

access to public records to a congtitutional level. Article, s. 24(a) of the State Constitution
provides that:

Every person has the right to inspect or copy any public record made or received
in connection with the official business of any public body, officer, or employee
of the state, or persons acting on their behalf, except with respect to records
exempted pursuant to this section or specifically made confidential by this
Constitution. This section specifically includes the legidlative, executive, and
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judicial branches of government and each agency or department created
thereunder; counties, municipalities, and districts; and each constitutional officer,
board, and commission, or entity created pursuant to law or this Constitution.

The Public Records Law" also specifies conditions under which the public must have access to
governmental records. Section 119.011(11), F.S., defines the term “public records’ to include:

All documents, papers, letters, maps, books, tapes, photographs, films,
sound recordings, data processing software, or other material, regardless
of the physical form, characteristics, or means of transmission, made or
received pursuant to law or ordinance or in connection with the transaction
of official business by any agency.

The Florida Supreme Court has interpreted this definition of public recordsto include all
materials made or received by an agency in connection with official business which are used “to
perpetuate, communicate, or formalize knowledge.”? Unless the L egislature makes these
mater:igals exempt, they are open for public inspection, regardless of whether they arein final
form.

Under Articlel, s. 24(c) of the State Constitution, the Legislature may provide for the exemption
of records from the open government requirements provided: (1) the law creating the exemption
states with specificity the public necessity justifying the exemption; and (2) the exemption is no
broader than necessary to accomplish the stated purpose of the law.

Open Gover nment Sunset Review Act

The Open Government Sunset Review Act of 1995, s. 119.15, F.S,, establishes areview and
repeal process for public records exemptions. In the fifth year after enactment of a new
exemption or the substantial amendment of an existing exemption, the exemption is repealed on
October 2, unless the L egidature reenacts the exemption. An “exemption is substantially
amended if the amendment expands the scope of the exemption to include more records or
information or to include meetings as well as records. An exemption is not substantially
amended if the amendment narrows the scope of the exemption.”*

Under s. 119.15(2), F.S., an exemption may be maintained only if it meets one of the following:

e The exempted record or meeting is of a sensitive, persona nature concerning individuals,
The exemption is necessary for the effective and efficient administration of a
governmental program; or

e The exemption affects confidential information concerning an entity.

! Chapter 119, F.S.

2 Shevin v. Byron, Harless, Schaffer, Reid, and Assocs., Inc., 379 So.2d 633, 640 (Fla. 1980).
3 See Wait v. Florida Power & Light Co., 372 So.2d 420 (Fla. 1979).

*s.119.15(3)(b), F.S.
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Section 119.15(6)(a), F.S., requires, as part of the review process, the consideration of the
following questions:

What specific records or meetings are affected by the exemption?

Whom does the exemption uniquely affect, as opposed to the general public?

What is the identifiable public purpose or goal of the exemption?

Can the information contained in the records or discussed in the meeting be readily
obtained by alternative means? If so, how?

Is the record or meeting protected by another exemption?

Are there multiple exemptions for the same type of record or meeting that it would be
appropriate to merge?

hpOODNPRE
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An exemption may be maintained only if it serves an identifiable public purpose, and it may be
no broader than necessary to meet that purpose. An identifiable public purposeis served if the
exemption meets one of the following purposes and the Legislature finds that the purpose is
sufficiently compelling to override the strong policy of open government and cannot be
accomplished without the exemption:

e Theexemption allows “the state or its political subdivisions to effectively and efficiently
administer agovernmental program, which administration would be significantly
impaired without the exemption.”

e The exemption protects “information of a sensitive persona nature concerning
individuals, the release of which information would be defamatory to such individuals or
cause unwarranted damage to the good name or reputation of such individuals or would
jeopardize the safety of such individuals.”

e The exemption protects “information of a confidential nature concerning entities,
including, but not limited to, aformula, pattern, device, combination of devices, or
compilation of information which is used to protect or further a business advantage over
those who do not know or use it, the disclosure of which information would injure the
affected entity in the marketplace.””

Johnnie B. Byrd, Sr., Alzheimer’s Center and Resear ch | nstitute

The Legidlature initially created the Alzheimer’s Center and Research Institute at the University
of South Floridain 2002, and renamed it the Johnnie B. Byrd, Sr., Alzheimer’s Center and
Research Institute (“Center”) in 2004.° The Legislature established the Center as a not-for-profit
corporation, classified as an instrumentality of the state but not as a state agency.’ The Center is
authorized to create both not-for-profit, and for-profit subsidiaries, upon approval of the State
Board of Education.? The State Board of Education assumes full governance and facility
operation of the Center if the agreement between the Center and the State Board of Education
terminates for any reason.’

® s, 119.15(4)(b), F.S.

® Chapters 2002-387 and 2002-389, L.O.F, and Chapter 2004-2, L.O.F.
7’5, 1004.445(2)(a) and (8), F.S.

85.1004.445(2)(a), F.S.

°s.1004.445(5), F.S.
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A State Board of Education chair or designee holds a seat on the Center’s Board of Directors.™
The board of directorsis required to establish a council of scientific advisersto the chief
executive officer, to include researchers, physicians, and scientists.** Additionally, the chief
executive officer of the Center is required to create programs that implement the mission of the
Center in the areas of Alzheimer’s research, education, treatment, prevention, and early
detection.™ According to the Center, its mission is to “collaborate with researchers throughout
the State of Florida and the wider global research community to devel op treatment to cure and
prevent this disease [Alzheimer’s].”

The Legislature enacted a public records exemption in 2002 for certain information received and
maintained by the Center.** Pursuant to the exemption, the following information is confidential
and exempt:

e Client persona identification information which is maintained by the Center, the
University of South Florida, the State Board of Education, or others who provide services
through a contract with the Center;

e All patient medical and health records created or received by the Center;

e Materialsthat relate to manufacturing or production processes, potential or actual trade
secrets, potentially patentable material, or proprietary information received, generated, or
discovered during research by or through the Center and its business transactions;

e |dentification information of a donor or prospective donor who requests anonymity;

e Any information received by the Center in the performance of its dutieswhich is
otherwise confidential and exempt by law; and

e Any information received by the Center from a person from another state, nation, or the
Federal Government which is made confidential or exempt by the laws of that state,
nation, or under Federal law.™

The exemption authorizes access to governmental entities that demonstrate a need to have the
exempt information and requires them to keep the information confidential and exempt.®

The Legidature' s statement of public necessity provides the following as justification for making
specified information confidential and exempt:

e Personal, medical, or health information about clients or patients. Access would
otherwise constitute an unjustified invasion of aclient’s or patient’ s right to privacy, and
the misuse of thisinformation could harm the client’s or patient’s health, safety, or
welfare;

e Manufacture of production methods information, actual or potential trade secrets,
business transactions, and proprietary information: Disclosure would hinder the effective

105, 1004.445(2)(b), F.S.

15 1004.445(7), F.S.

12 5.1004.445(6)(a), F.S.

13 See generally the Center’ s website at: www.byrdinstitute.org/htm_pages OLD/about_intro.htm; last checked February 8,
2006.

14 Chapter 2002-396, L.O.F.

15 5. 1004.445(9)(a) through (f), F.S.

165 1004.445(9), F.S.
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operation of the Center and potentially create an unfair competitive advantage for those
receiving the information;
Donor or potential donor identification information: In instances where anonymity is

preferred, the ability of the Center to solicit donations would otherwise be impeded,
causing a chilling effect on donation flow; and
Information shared with the institute by entities who are not subject to this state’s laws

and for whom the information is confidential and exempt: Otherwise others would be

discouraged from sharing information with the Center, which would impede the efficacy
of the Center.”’

This public records exemption is subject to the Open Government Sunset Review Act of 1995,
and is repealed on October 2, 2006, unless reviewed and reenacted by the Legislature before that

date.

Effect of Proposed Changes:

This bill reenacts the public records exemption currently provided to the Johnnie B. Byrd, Sr.,
Alzheimer’ s Center and Research Institute (“ Center”).

This bill narrows the current exemption, which appliesto all medical and health records, to only
that information contained in patient records which constitutes personal identifying information.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.
Public Records/Open Meetings Issues:

Pursuant to Articlel, s. 24(c) of the State Constitution, records may be exempted from
open government requirements only where the exemption is no broader than necessary to
accomplish the stated purpose of the law. In the public necessity statement creating the
exemption, the Legislature indicated that personal, medical, or health information
regarding clients or patients should be made confidential and exempt from disclosure as
access to the information:

Would be an unwarranted invasion of aclient or patient’sright to
privacy and because the misuse of such sensitive personal,
medical, or health information could be detrimental to the health,
safety, or welfare of the client or patient.™

Section 119.15(6)(b)2., F.S., provides that where the identifiable public purpose isthe
protection of information of a sensitive personal nature pertaining to individuals, “only
information which would actually identify the individuals may be exempted . . .”

" Chapter 2002-396, L.O.F.
18 Chapter 2002-396, L.O.F.
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VI.

VII.

Therefore, narrowing the public records exemption for patient records to the personal
identifying information contained in those records satisfies the identifiable public
purpose, while, at the same time, complies with constitutional and statutory standards
regarding the permissible scope of public records exemptions.

A law creating an exemption must contain only exemptions for the public records and
meetings requirements and provisions governing enforcement and must relate to one
subject. Thisbill appearsto relate to one subject and revising the exemption is consistent
with this constitutional provision.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Johnnie B. Byrd, Sr., Alzheimer’s Center and Research Institute can continue to keep
confidential and exempt personal identifying information contained in patient records, so
that the privacy and health of patients of the Center will not be compromised.
Indeterminate costs related to copying of records, and time spent redacting identifying
information, may result, however.

Technical Deficiencies:
None.
Related Issues:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s introducer or the Florida Senate.
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VIIl.  Summary of Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s introducer or the Florida Senate.




