© 00 N O O b~ W N

W W N N N D N N NN MDD DN PP P PP, P PR
O © 0o N o o A~ W N P O ©W 0 N o o~ WwWN B+ o

Fl orida Senate - 2007 PROPOSED COWM TTEE SUBSTI TUTE
Bill No. SB 1374
Barcode 062874 Comm RCS 03/13/2007 12:11 PM
580- 1979A- 07
Proposed Conmittee Substitute by the Conmittee on Regul ated
I ndustries
A bill to be entitled
An act relating to vacation and tineshare
pl ans; anmending s. 721.03, F.S.; revising the
formula for funding reserve accounts for
conversions; authorizing a seller to offer
ti meshare interests in a tineshare plan | ocated
outside of this state without filing a public
of fering statement for such out-of-state
ti meshare plan; providing criteria for such
of fers; requiring certain notice; providing for
a fee; conform ng cross-references and
term nol ogy; anending s. 721.05, F.S.; revising
the definition of the term "one-to-one
purchaser to accommopdation ratio"; providing
definitions for the terns "l ead dealer,"”
"personal contact information," and "resal e
service provider"; amending s. 721.07, F.S.
revising information required to be contained
in filed public offering statements for certain
ti meshare plans; authorizing the Division of
Fl orida Land Sal es, Condom ni ums, and Mbbile
Hones to accept alternate forns of tineshare
di scl osure statenments; conform ng
cross-references; amending s. 721.075, F.S.
conformi ng termnol ogy; amending s. 721.11
F.S.; revising provisions relating to
advertising and oral statenents to include
t hose nade by resale service providers;
providing that a seller or resale service

provider may not msrepresent or falsely inply

that the resale service provider is affiliated
1
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wi th, or obtained personal contact information
from a devel oper, nmnaging entity, or exchange
conpany; creating s. 721.121, F.S.; providing
recor dkeepi ng requirenents for resal e service
providers and | ead deal ers; providing that the
failure to produce such records in any civil or
crimnal action relating to the w ongful
possessi on or wongful use of personal contact
infornation shall lead to a presunption that

t he personal contact information was wongfully
obt ai ned; providing what constitutes w ongful
use of such personal contact information;
providing for recovery of certain danages and
attorney's fees and costs; anending s. 721.13,
F.S.; providing that failure to obtain and

mai ntai n required insurance coverage
constitutes a breach of the managing entity's
fiduciary duty; authorizing funding of reserve
accounts to be waived or reduced; providing the
managi ng entity with certain rights and powers;
providi ng | anguage to be included in public

of fering statements; providing recordkeeping
requi renents; requiring the nanaging entity to
make certain records available to the division
under certain circunstances; conformng
cross-references; amending s. 721.15, F. S
provi di ng that ampounts expended for any

i nsurance coverage required by |aw or by the

ti meshare instrunent to be naintai ned by the
owners' association shall be exenpt from
assessnment of comon exgenses; provi di ng that
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any determ nation by a tineshare association of
whet her assessnments exceed 115 percent of
assessments for the prior fiscal year shal

excl ude antici pated expenses for required

i nsurance coverage; amending s. 721.165, F.S.
revising provisions relating to insurance;
requiring nmanagi ng entities to use due
diligence to obtain certain types of insurance;
providing factors that a managi ng entity nust
take into account in determ ni ng whether the

i nsurance obtained is adequate; providing that
i nsurance coverage may be subject to certain
requi renents; authorizing the managing entity
to apply any existing reserves for certain

pur poses; anending ss. 721.55 and 721.552,
F.S.; conform ng cross-references and

term nol ogy; amending s. 721.97, F.S.;

aut hori zi ng the Governor to appoint

conmi ssioners of deeds to take acknow edgnents,
proofs of execution, or oaths in internationa

wat ers; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1), paragraph
(e) of subsection (3), and subsection (10) of section 721.03,
Florida Statutes, are anended, and subsection (11) is added to
that section, to read:

721.03 Scope of chapter. --

(1) This chapter applies to all timeshare plans
consi sting of nore than seven timeshare periods over a period

3
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of at least 3 years in which the accommpdati ons and
facilities, if any, are located within this state or offered
within this state; provided that:

(b) Wth respect to a timeshare plan containing
accomodations or facilities |located in this state which is
of fered for sale outside the jurisdictional linmts of the
United States, such offer or sale shall be exempt fromthe
requi renents of this chapter, provided that the devel oper
shall either file the tineshare plan with the division for
approval pursuant to this chapter, or pay an exenption
registration fee of $100 and file the foll owi ng m ni num
informati on pertaining to the timeshare plan with the division
for approval :

1. The nane and address of the tineshare plan

2. The name and address of the devel oper and seller
i f any.

3. The location and a brief description of the
accommodations and facilities, if any, that are located in
this state.

4. The nunber of timeshare interests and timeshare
peri ods to be offered.

5. The termof the tineshare plan.

6. A copy of the tineshare instrunent relating to the
management and operation of accommopdations and facilities, if
any, that are located in this state.

7. A copy of the budget required by s. 721.07(5) (1)t
or s. 721.55(4)(h)5., as applicable.

8. A copy of the managenent agreenment and any ot her
contracts regardi ng nanagenent or operation of the
accommodations and facilities, if any, that are located in
this state, and which have terns in excess of 1 year

4
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9. A copy of the provision of the purchase contract to
be utilized in offering the timeshare plan containing the
foll owi ng disclosure in conspicuous type i medi ately above the

space provided for the purchaser's signature:

The offering of this timeshare plan outside the jurisdictiona
limts of the United States of Anerica is exenpt from
regul ati on under Florida |law, and any such purchase is not
protected by the State of Florida. However, the nmanagenent and
operation of any accommopdations or facilities located in
Florida is subject to Florida law and may give rise to
enforcenent action regardl ess of the location of any offer

(3) A tinmeshare plan which is subject to the
provi sions of chapter 718 or chapter 719, if fully in
conpliance with the provisions of this chapter, is exenpt from
the foll ow ng:

(e) Part VI of chapter 718 and part VI of chapter 719,
relating to conversion of existing inprovenments to the
condom ni um or cooperative form of ownership, respectively,
provi ded that a devel oper converting existing i nprovenments to
a tineshare condom nium or tinmeshare cooperative must conply
with ss. 718.606, 718.608, 718.61, and 718.62, or ss. 719. 606,
719. 608, 719.61, and 719.62, if applicable, and, if the
exi sting inprovenments received a certificate of occupancy nore
than 18 nmonths before such conversion, one of the foll ow ng:

1. The acconmpdations and facilities shall be
renovated and i nproved to a condition such that the remaining
useful life in years of the roof, plunbing, air-conditioning,
and any conponent of the structure which has a useful life
| ess than the useful life of the overall structure is equal to
the useful life of accommodations or facilities that would

5
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exist if such accommpdations and facilities were newy
constructed and not previously occupi ed.

2. The devel oper shall fund reserve accounts for
capital expenditures and deferred maintenance for the roof,
pl unbi ng, air-conditioning, and any conmponent of the structure
the useful life of which is Iess than the useful life of the
overal|l structure. The reserve accounts shall be funded for
each conponent in an anpunt equal to the product of the
estimated current replacenent cost of such component as of the
dat e of such conversion (as disclosed and substantiated by a
certificate under the seal of an architect or engineer
aut horized to practice in this state) nultiplied by a
fraction, the nunerator of which shall be the age rerarnng
Hfe of the component in years (as disclosed and substanti ated
by a certificate under the seal of an architect or engi neer
aut horized to practice in this state) and the denom nator of
whi ch shall be the total useful life of the component in years
(as disclosed and substantiated by a certificate under the
seal of an architect or engineer authorized to practice in
this state). Alternatively, the reserve accounts may be funded
for each conponent in an ampbunt equal to the anmpunt that,
except for the application of this subsection, would be
required to be maintained pursuant to s. 718.618(1) or s.
719.618(1). The devel oper shall fund the reserve accounts
contenplated in this subparagraph out of the proceeds of each
sale of a timeshare interest, on a pro rata basis, in an
amount not |ess than a percentage of the total amunt to be
deposited in the reserve account equal to the percentage of
ownership allocable to the tinmeshare interest sold. Wen an
owners' associ ati on nakes an expenditure of reserve account
funds before the devel oper has6initially sold all tineshare
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interests, the devel oper shall nake a deposit in the reserve
account if the reserve account is insufficient to pay the
expendi ture. Such deposit shall be at |east equal to that
portion of the expenditure which would be charged agai nst the
reserve account deposit that woul d have been made for any such
ti meshare interest had the timeshare interest been initially
sol d. When a devel oper deposits ampunts in excess of the

m ni mum reserve account funding, |ater deposits may be reduced
to the extent of the excess funding.

3. The devel oper shall provide each purchaser with a
warranty of fitness and nerchantability pursuant to s.
718.618(6) or s. 719.618(6).

(10) A devel oper or seller may not offer any nunber of
ti meshare interests that woul d cause the total nunber of
ti meshare interests offered to exceed a one-to-one use right

purchaser to use night requirenment aceommpdation ratio.

(11)(a) A seller may offer tineshare interests in a

real property tinmeshare plan | ocated outside of this state

without filing a public offering statenent for such

out-of-state real property tineshare plan pursuant to s.

721.07 or s. 721.55, provided all of the following criteria

have been sati sfi ed:

1. The seller shall provide a disclosure statement to

each prospective purchaser of such out-of-state tinmeshare

pl an. The disclosure statenment for a single-site tineshare

pl an shall contain infornation otherwi se required under_ s.

721.07(5)(e)-(cc) and the exhibits required by s.

721.07(5)(ff)1., 2., 3., 4., 5., 7., 8., and 20. The

di scl osure statenent for a multisite tinmeshare plan shal

contain information otherw se required under s. 721.55(4) and

5) and the exhibits required under s. 721.55(7). If a

7
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devel oper has, in good faith, attenpted to conply with the

requi renents of this subsection and if the devel oper has

substantially conplied with the disclosure requirenents of

this subsection, nonmaterial errors or om ssions shall not be

actionable. Wth respect to any offer for an out-of-state

ti meshare plan nade pursuant to this subsection, the delivery

by the seller to a prospective purchaser of the disclosure

statenent _required by this subparagraph shall be deened to

satisfy any requirenment of this chapter regarding a public

of fering statenent.

2. The seller shall utilize and furnish to each

pur chaser of an out-of-state tinmeshare plan offered under this

subsection a fully conpl eted and executed copy of a purchase

contract that contains the statenent set forth in s.

721.065(2)(c) in conspicuous type |l ocated i mediately prior to

the space in the contract reserved for the purchaser's

signature. The purchase contract shall also contain the

initial purchase price and any additional charges to which the

purchaser nmay be subject in connection with the purchase of

the tinmeshare plan, such as financing, or that will be

collected fromthe purchaser on or before closing, such as the

current year's annual assessnent for commpn expenses.

3. Al purchase contracts for out-of-state tineshare

pl ans of fered under this subsection nust also contain the

follow ng statenents in conspi cuous type:

This tinmeshare plan has not been revi ewed or

approved by the State of Florida.

The tineshare interest you are purchasing

requires certain procedures to be followed in
8
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order for you to use your interest. These

procedures may be different fromthose followed

in other tinmeshare plans. You should read and

under st and these procedures prior to

pur chasi ng.

4.a. An out-of-state tinmeshare plan may only be

of fered pursuant to this subsection by the seller on behalf

of :

(1) The devel oper of a tinmeshare plan that has been

approved by the division within the preceding 7 years pursuant

to s. 721.07 or_s. 721.55, or concerning which an anmendnent by

t he devel oper has been approved by the division within the

preceding 7 vears, which tinmeshare plan has been neither

term nated nor w thdrawn; or

(11) A devel oper under common ownership or contro

with a devel oper described in sub-sub-subparagraph (1),

provi ded that any common ownership shall constitute at | east a

50- percent _ownership interest.

b. An out-of-state tinmeshare plan nmay only be offered

pursuant to this subsection to a person who already owns a

timeshare interest in a tineshare plan filed by a devel oper

descri bed in sub-subparagraph a.

5. Any seller of an out-of-state tineshare plan

of fered pursuant to this subsection shall be required to

provide notice of such plan to the division on a form

prescribed by the division, along with paynent of a one-tine

fee not to exceed $1,000 per filing.

(b) Tinmeshare plans offered pursuant to this

subsection shall be exempt fromthe requirenents of ss.

721.06, 721.065, 721.07, 721.27, 721.55, and 721.58 in
9
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addition to the exenptions otherwi se applicable to

accommodations and facilities |ocated outside of the state

pur suant to subparagraph (1)(c)1.

(c) Any escrow account required to be established by

S. 721.08 for any out-of-state tineshare plan offered under

this subsection nay be maintained in the situs jurisdiction

provi ded the escrow agent submts to personal jurisdiction in

this state in a formsatisfactory to the division.

Section 2. Subsection (25) of section 721.05, Florida
Statutes, is anmended, and subsections (42), (43), and (44) are
added to that section, to read:

721.05 Definitions.--As used in this chapter, the
term

(25) "One-to-one use right purehaser to use night
requi rement acconmpdation rati 0" neans that the sum of the

nights that owners are entitled to use in a given 12-nmonth

peri od shall not exceed the nunber of nights available for use

by those owners during the sane 12-npbnth period. No individua

ti neshare unit may be counted as providing nore than 365 use

ni ghts per 12-nonth period or npbre than 366 use ni ghts per

12-nonth period that includes February 29. The use rights of

each owner shall be counted wi thout regard to whether the

owner's use rights have been suspended for failure to pay

assessments or otherw se the—+atio—eof—thenurber—of—purchasers

. | ' : . "
10
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subseetor—each—purchaser—rust—be—ecounrted—at—teast—onrce—and
C . I . I
. : I .

(42) "Lead deal er" nmeans _any person who sells or

otherwi se provides a resale service provider or any other

person with personal contact infornmation for five or nore

owners of tinmeshare interests. In the event a |l ead dealer is

not a natural person, the termshall also include the natura

person providi ng personal contact information to a resale

service provider or other person on behalf of the | ead dealer

entity. The term does not include devel opers, nmnagi ng

entities, or exchange conpanies to the extent they provide

others with personal contact information about owners of

ti neshare interests in their own tineshare plans or nenbers of

t heir own exchange programs.

(43) "Personal contact informtion" neans any

informati on that can be used to contact the owner of a

specific tineshare interest, including, but not linted to,

the owner's nane, address, tel ephone nunber, and e- mil

addr ess.

(44) "Resale service provider" neans any person who

uses unsolicited telemarketing, direct mail, or e-mail in

connection with the offering of resale brokerage or resale

advertising services to owners of tinmeshare interests. The

term does not include devel opers, managi ng entities, or

exchange conpanies to the extent they offer resal e brokerage
11
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or resale advertising services to owners of tineshare

interests in their own tinmeshare plans or nenbers of their own

exchange prograns.

Section 3. Paragraphs (n) through (v) of subsection
(5) of section 721.07, Florida Statutes, are redesignated as
par agraphs (m through (u), present paragraphs (m and (v) of
t hat subsection are anmended, and subsection (7) is added to
that section, to read:

721.07 Public offering statement.--Prior to offering
any timeshare plan, the devel oper nmust subnmit a filed public
of fering statenent to the division for approval as prescribed
by s. 721.03, s. 721.55, or this section. Until the division
approves such filing, any contract regarding the sale of that
ti meshare plan is subject to cancellation by the purchaser
pursuant to s. 721.10.

(5) Every filed public offering statement for a
ti meshare plan which is not a multisite tineshare plan shal
contain the information required by this subsection. The
division is authorized to provide by rule the nethod by which

a devel oper nust provide such information to the division

(Wt For any tineshare plan for which the purchase

or closing of tineshare interests is not subject to the

requi renents of the Real Estate Settlement Procedures Act, 12

US. C s. 2601 et seq., a schedule of estimated closing
12
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expenses to be paid by a purchaser or |essee of a tineshare
i nterest.

(v) and A statenent as to whether a title opinion or
title insurance policy is available to the purchaser and, if
so, at whose expense

(ff) Copies of the followi ng docunents and plans, to
the extent they are applicable, shall be included as exhibits
to the filed public offering statement provided, if the
ti meshare plan has not been declared or created at the tinme of
the filing, the devel oper shall provide proposed docunents:

1. The declaration of condom nium

2. The cooperative docunents.

3. The declaration of covenants and restrictions.

4. The articles of incorporation creating the owners
associ ation.

5. The byl aws of the owners' association.

6. Any ground | ease or other underlying | ease of the
real property associated with the tineshare plan. In the case
of a personal property tineshare plan, any |ease of the
personal property associated with the personal property
ti meshare plan.

7. The managenent agreerment and all mai nt enance and
ot her contracts regardi ng the nanagenment and operation of the
ti meshare property which have terns in excess of 1 year

8. The estinated operating budget for the tinmeshare
pl an and the required schedul e of purchasers' expenses.

9. The floor plan of each type of accommpdati on and
the plot plan showing the location of all acconmodati ons and
facilities declared as part of the tinmeshare plan and filed
wi th the division.

10. The lease for any facilities.

13
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11. A declaration of servitude of properties serving
t he accomopdations and facilities, but not owned by purchasers
or leased to themor the owners' association

12. Any docunents required by s. 721.03(3)(e) as the
result of the inclusion of a tineshare plan in the conversion
of the building to condom ni um or cooperative ownership

13. The formof agreenment for sale or |ease of
ti meshare interests.

14. The executed agreenent for escrow of paynents made
to the devel oper prior to closing and the form of any
agreenment for escrow of ad val oremtax escrow paynents, if
any, to be made into an ad val oremtax escrow account pursuant
to s. 192.037(6).

15. The docunents containing any restrictions on use
of the property required by paragraph(r) {s).

16. A letter fromthe escrow agent or filing attorney
confirm ng that the escrow agent and its officers, directors,
or other partners are independent pursuant to the requirenents
of this chapter.

17. Any nondi sturbance and notice to creditors
instrunment required by s. 721.08.

18. In the case of any personal property tineshare
plan in which the accommpdati ons and facilities are |ocated on
or in a docunented vessel or foreign vessel as provided in s.
721.08(2)(c)3.e., a copy of the certificate of ownership of
such vessel and either a copy of the certificate of
docunentation or certificate of registry of such vessel

19. An executed affidavit given under oath by an
attorney licensed to practice law in any jurisdiction in the
United States stating that the attorney has researched the
applicable laws of the jurisdiction in which governing | aw has

14
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been established and the laws of the jurisdiction in which the
vessel is registered, and has found that the tineshare
i nstrument conplies with the provisions of s.
721.08(2)(c)3.e.(11)(C) and (I11).

20. Any other docunments or instrunments creating the
ti meshare pl an.

(7) The division may accept an alternate form of

ti meshare disclosure statenent under an agreenent w th another

state. At a mininum the alternate formof tinmeshare

di scl osure statenment nust have provisions substantially

simlar to this section. The division nay adopt rul es pursuant

to ss. 120.536(1) and 120.54 to inplenent this subsection

Section 4. Paragraph (d) of subsection (1) of section
721.075, Florida Statutes, is anended to read:

721.075 Incidental benefits.--Incidental benefits
shall be offered only as provided in this section.

(1) Accommodations, facilities, products, services,
di scounts, or other benefits which satisfy the requirenents of
this subsection shall be subject to the provisions of this
section and exenpt fromthe other provisions of this chapter
whi ch woul d otherwi se apply to such accommodati ons or
facilities if and only if:

(d) The continued availability to purchasers of
ti meshare plan acconmopdati ons on no greater than a one-to-one

use right purehaser to use night requirenent aceerrotation

ratio i s not dependent upon continued availability of the
i nci dental benefit.

Section 5. Subsection (4) of section 721.11, Florida
Statutes, is anended to read

721.11 Advertising materials; oral statenents.--

(4) No advertising or oral staterment made by any

15
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seller or resale service provider shall

(a) Msrepresent a fact or create a false or
m sl eadi ng i npression regarding the tineshare plan or
promoti on thereof.

(b) Make a prediction of specific or inmediate
increases in the price or value of timeshare interests.

(c) Contain a statenent concerning future price
i ncreases by a seller which are nonspecific or not bona fide.

(d) Contain any asterisk or other reference synbol as
a neans of contradicting or substantially changi ng any
previously nmade statenent or as a neans of obscuring a
material fact.

(e) Describe any facility that is not required to be
built or that is unconpleted unless the inprovenent is
conspi cuously | abel ed as "NEED NOT BE BUILT," "PROPOSED," or
"UNDER CONSTRUCTION." If the facility is |abeled "NEED NOT BE
BUI LT" or "PROPOSED," the seller may indicate the estinmated
date that such facility will be made part of the tineshare
plan. If the facility is |abeled "UNDER CONSTRUCTI ON, " the
estimted date of conpletion nmust be included.

(f) Msrepresent the size, nature, extent, qualities,
or characteristics of the offered acconmodati ons or
facilities.

(g) Msrepresent the anpunt or period of tine during
whi ch the accommodations or facilities will be available to
any purchaser.

(h) Msrepresent the nature or extent of any
i nci dental benefit.

(i) Make any m sl eading or deceptive representation
with respect to the contents of the public offering statenent
and the contract or the rightsi6privileges, benefits, or
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obligations of the purchaser under the contract or this
chapter.

(j) Msrepresent the conditions under which a
purchaser may exchange the right to use acconmpdati ons or
facilities in one location for the right to use accomodati ons
or facilities in another |ocation.

(k) Msrepresent the availability of a resale or

rental programor resale or rental opportunity efferedby—or
er—behaf—of—the—devetoper.

(1) Contain an offer or inducenent to purchase which

purports to be limted as to quantity or restricted as to tine
unl ess the nunerical quantity or time limt applicable to the
of fer or inducenent is clearly stated.

(m Inmply that a facility is available for the
excl usive use of purchasers if the facility will actually be
shared by others or by the general public.

(n) Purport to have resulted froma referral unless
t he nane of the person making the referral can be produced
upon demand of the division

(o) Msrepresent the source of the advertising or
statement by |eading a prospective purchaser to believe that
the advertising material is mailed by a governnental or
of ficial agency, credit bureau, bank, or attorney, if that is
not the case.

(p) Msrepresent the value of any prize, gift, or
other itemto be awarded in connection with any prize and gift
pronotional offer, as described in s. 721.111, or any
i nci dental benefit.

(a) Msrepresent or falsely inply that the resale

service provider is affiliated with, or obtai ned persona

contact infornmation from a devel oper, managi ng entity, or
17
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exchange conpany.

Section 6. Section 721.121, Florida Statutes, is
created to read

721.121 Recordkeeping by resale service providers and

| ead deal ers. --

(1) Resale service providers and | ead deal ers shal

mai ntain the following records for a period of 5 years from

the date each piece of personal contact information is

obt ai ned:

(a) The nane, hone address, work address, hone

t el ephone nunber, work tel ephone nunber, and cellul ar

t el ephone nunber of the | ead dealer fromwhich the persona

contact infornmtion was obtained.

(b) A copy of a current governnent-issued photographic

identification for the | ead dealer fromwhich the persona

contact information was obtai ned, such as a driver's |license,

passport, or military identification card.

(c) The date, tine, and place of the transaction at

whi ch the personal contact information was obtai ned, al ong

with the ambunt of consideration paid and a signed receipt

fromthe | ead deal er or copy of a cancel ed check

(d) A copy of all pieces of personal contact

i nformati on obtained in the exact formand nedia in which they

were received.

(e) |If personal contact information was directly

researched and assenbled by the resal e service provider or

| ead deal er and not obtained from another |ead dealer, a

conplete witten description of the sources from which

personal contact information was obtai ned, the nethodol ogi es

used for researching and assenbling it, the itens set forth in

par agraphs (a) and (b) for the individuals who perforned the
18
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work, and the date such work was done.

(2) In any civil or crimnal action relating to the

wr ongful possession or wongful use of personal contact

information by a resale service provider or | ead deal er, any

failure by a resale service provider or | ead dealer to produce

the records required by subsection (1) shall lead to a

presunption that the personal contact information was

wongful |y obtai ned.

(3) Any use by a resale service provider or |ead

deal er of personal contact information that is wongfully

obt ai ned pursuant to this section shall be considered w ongful

use of such personal contact information by the resale service

provider or |lead dealer, as applicable. Any party who

establishes that a resale service provider or |ead dealer

wrongfully obtained or wongfully used personal contact

information with respect to owners of a tinmeshare plan or

nenbers of an exchange programshall, in addition to any other

renedies that may be available in |aw or equity, be entitled

to recover fromsuch resale service provider or |ead deal er an

ampunt _equal to $1,000 for each owner about whom persona

contact information was wongfully obtained or used. Upon

prevailing, the plaintiff in any such action shall also be

entitled to recover reasonable attorney's fees and costs.

Section 7. Paragraph (c) is added to subsection (2) of
section 721.13, Florida Statutes, paragraph (c) of subsection
(3) of that section is amended, and subsection (12) is added
to that section, to read

721.13 Managenent. - -

(2)

(c) Failure by a nanaging entity to obtain and

mai ntai n i nsurance coverage as required under s. 721.165
19
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during any period of devel oper control of the nmmnaging entity

shall constitute a breach of the managing entity's fiduciary

duty.

(3) The duties of the nmanaging entity include, but are
not limted to

(c)1. Providing each year to all purchasers an
item zed annual budget which shall include all estinmated
revenues and expenses. The budget shall be in the form
required by s. 721.07(5)(t)fw)y. The budget shall be the fina
budget adopted by the managing entity for the current fisca
year. The final adopted budget is not required to be delivered
if the managing entity has previously delivered a proposed
annual budget for the current fiscal year to purchasers in
accordance with chapter 718 or chapter 719 and the nanagi ng
entity includes a description of any changes in the adopted
budget with the assessment notice and a di scl osure regarding
the purchasers' right to receive a copy of the adopted budget,
if desired. The budget shall contain, as a footnote or
otherwi se, any related party transaction di sclosures or notes
whi ch appear in the audited financial statements of the
managi ng entity for the previous budget year as required by
par agraph (e). A copy of the final budget shall be filed with
the division for review within 30 days after the begi nning of
each fiscal year together with a statenent of the nunber of
peri ods of 7-day annual use availability that exist within the
ti meshare plan, including those periods filed for sale by the
devel oper but not yet committed to the tineshare plan, for
whi ch annual fees are required to be paid to the division
under s. 721.27.

2.  Notwi t hstandi ng anyt hing contai ned in chapter 718
or chapter 719 to the contrary, the board of administration of

20
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an owners' association which serves as the nanagi ng entity nay
fromtime to time reallocate reserves for deferred maintenance
and capital expenditures required by s.

721.07(5) (1) #-3.a. (XI) from any deferred mai nt enance or
capital expenditure reserve account to any other deferred

mai nt enance or capital expenditure reserve account or accounts
inits discretion without the consent of purchasers of the

ti meshare plan. Funds in any deferred mmintenance or capita
expendi ture reserve account nay not be transferred to any
operating account w thout the consent of a majority of the
purchasers of the tineshare plan. The managing entity may from
time to time transfer excess funds in any operating account to
any deferred nmmi ntenance or capital expenditure reserve
account w thout the vote or approval of purchasers of the
timeshare plan. In the event any amount of reserves for
accommmodati ons and facilities of a timeshare plan containing
ti meshare licenses or personal property tineshare interests
exists at the end of the termof the tinmeshare plan, such
reserves shall be refunded to purchasers on a pro rata basis.

3. Wth respect to any tineshare plan that has a

managi ng entity that is an owners' association, reserves nay

be wai ved or reduced by a mpjority vote of those voting

interests that are present, in person or by proxy, at a duly

call ed neeting of the owners' association. If a neeting of the

purchasers has been called to determ ne whether to wai ve or

reduce the funding of reserves and no such result is achieved

or a quorumis not attained, the reserves as included in the

budget shall go into effect.

(12)(a) In addition to any other rights granted by the

rules and requl ations of the tinmeshare plan, the managi ng

entity of a tinmeshare plan is authorized to nanage the
21
1:16 PM  03/09/ 07 s1374p-ri 00-r 7t




© 00 N O O A~ W N P

W W N N N D N N NN DN DN P P PP PP PRk
R O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2007 PROPOSED COWM TTEE SUBSTI TUTE
Bill No. SB 1374

Bar code 062874
580- 1979A- 07

reservati on and use of accommbdati ons using those processes,

anal yses, procedures, and nethods that are in the best

interests of the owners as a whole to efficiently manage the

ti meshare pl an and encourage the nmaxi rum use and enjoynent of

t he accommbdati ons and ot her benefits nade avail abl e through

the tinmeshare plan. The managing entity shall have the right

to forecast anticipated reservation and use of the

accommodations, including the right to take into account

current _and previous reservation and use of the

accommodations, information about events that are scheduled to

occur, seasonal use patterns, and other pertinent factors that

affect the reservation or use of the accommpdations. In

furtherance of the provisions of this subsection, the managi ng

entity is authorized to reserve accommpdati ons, in the best

interests of the owners as a whole, for the purposes of

depositing such reserved use with an affiliated exchange

programor renting such reserved acconmpdations in order to

facilitate the use or future use of the accomnmpdati ons or

ot her benefits made avail able through the tineshare pl an

(b) A statenent in conspicuous type, in substantially

the following form shall appear in the public offering

statenent _as provided in s. 721.07:

The managi ng entity shall have the right to

forecast anticipated reservation and use of the

accommpdati ons of the tineshare plan and is

aut hori zed to reasonably reserve, deposit, or

rent the accommpbdati ons for the purpose of

facilitating the use or future use of the

accommodati ons or ot her benefits made avail abl e

t hrough the tineshare plan.
22
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(c) The managing entity shall maintain copies of al

records, data, and infornmtion supporting the processes,

anal yses, procedures, and nethods utilized by the managi ng

entity in its deternmnation to reserve accommpdati ons of the

ti meshare plan pursuant to this subsection for a period of 5

vears fromthe date of such determi nation. In the event of an

investigation by the division for failure of a managing entity

to conply with this subsection, the managing entity shall nake

all such records, data, and information available to the

division for inspection, provided that if the nmanaging entity

conplies with the provisions of s. 721.071, any such records,

data, and information provided to the division shal

constitute a trade secret pursuant to that section.

Section 8. Paragraph (c) of subsection (2) of section
721.15, Florida Statutes, is anended, and subsection (11) is
added to that section, to read:

721.15 Assessnents for common expenses. - -

(2)

(c) For the purpose of calculating the obligation of a
devel oper under a guarantee pursuant to paragraph (b), anmounts

expended for any insurance coverage required by |law or by the

ti neshare instrunment to be maintai ned by the owners

associ ati on and depreciation expenses related to real property

shal | be excluded from comron expenses incurred during the
guar antee period, except that for real property that is used
for the production of fees, revenues, or other incone,
depreci ati on expenses shall be excluded only to the extent
that they exceed the net inconme fromthe production of such

fees, revenues, or other income. Any special assessment

i nposed for anpbunts excluded fromthe devel oper guarantee
23
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pursuant to this paragraph shall be paid proportionately by

all owners of tinmeshare interests, including the devel oper

with respect to the tineshare interests owned by the

devel oper, in accordance with the tineshare instrunment.

(11) Notwi thstandi ng any provision of chapter 718 or

chapter 719 to the contrary, any determ nation by a tineshare

associ ati on _of whether assessnents exceed 115 percent of

assessnments for the prior fiscal year shall exclude

antici pated expenses for insurance coverage required by |aw or

by the tinmeshare instrunent to be nmintained by the

associ ati on.

Section 9. Section 721.165, Florida Statutes, is
anended to read:
721. 165 | nsurance. --

(1) Notwithstanding any provision contained in the

timeshare instrunent or in this chapter, chapter 718, or

chapter 719 to the contrary, the seHer—ntiatty—and
thereafter—the managi ng entity; shall use due diligence to

obt ai n adequate casualty be—+esponsibte—for—obtaining

i nsurance as a comon expense of the tineshare plan to protect

the tinmeshare property against all reasonably foreseeable

perils, in such covered ambunts and subject to such reasonabl e

excl usi ons _and reasonabl e deducti bl es as are consistent with

the provisions of this section aceommpdatiens—andfactiities
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(2) In nmaking the deternination as to whether the

i nsurance obtai ned pursuant to subsection (1) is adequate, the

managi ng entity shall take into account the follow ng factors,

anobng others as nmy be applicabl e:

(a) Avail able insurance coverages and rel ated pren uns

in the marketpl ace.

(b) Ampunts of any rel ated deducti bl es, types of

exclusions, and coverage |limtations, provided that for

pur poses of this paragraph a deductible of 5 percent or |ess

shall be deened to be reasonabl e per se

(c) The probable maximumloss relating to the insured

ti neshare property during the policy term

(d) The extent to which a given peril is insurable

under commercially reasonable terns.

(e) Ampunts of any deferred nmi ntenance or repl acenent

reserves on hand.

(f) Ceography and any special risks associated with

the location of the tineshare property.

(g) The age and type of construction of the tineshare

property.

(3) Notwithstanding any provision contained in this

section or in the tineshare instrunent to the contrary,

i nsurance shall be procured and mai ntai ned by the nanagi ng

entity for the tinmeshare property as a conmon _expense of the

ti meshare pl an agai nst such perils, in such coverages, and

subj ect to such reasonabl e deducti ons or reasonabl e excl usi ons

as nmay be required by:

(a) An institutional |ender to a devel oper, for so

|l ong as such | ender holds a nortgage encunbering any interest

in or lien against a portion of the tinmeshare property; or
25
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(b) Any holder or pledgee of, or any institutiona

| ender having a security interest in, a pool of pronissory

notes secured by nortgages or other security interests

relating to the tineshare plan, executed by purchasers in

connection with such purchasers' acquisition of tineshare

interests in such tinmeshare property, or _any agent,

underwiter, placenent agent, trustee, servicer, custodian, or

other portfolio manager acting on behalf of such hol der,

pl edgee, or institutional lender, for so |long as any such

notes and nortgages or other security interests renmmin

out st andi ng.

(4) Notwithstanding any provision contained in the

ti neshare instrunent or in this chapter, chapter 718, or

chapter 719 to the contrary, the managing entity is authorized

to apply any existing reserves for deferred nmi ntenance and

capi tal expenditures toward paynent of insurance deducti bl es

or the repair or replacenent of the tineshare property after a

casualty without regard to the purposes for which such

reserves were originally established.

(5) 2 A copy of each policy of insurance in effect
shal | be nade avail able for reasonabl e inspection by
purchasers and their authorized agents.

Section 10. Paragraphs (f) and (h) of subsection (4)
and paragraph (I) of subsection (7) of section 721.55, Florida
Statutes, are anended to read

721.55 Miltisite tineshare plan public offering
statenment.--Each filed public offering statenent for a
multisite timeshare plan shall contain the information
required by this section and shall comply with the provisions
of s. 721.07, except as otherw se provided therein. The
division is authorized to provide by rule the nethod by which
1:16 PM  03/09/07 20 s1374p-ri 00-r 7t




© 00 N O O A~ W N P

W W N N N D N N NN MDD DN P PP PP PP PR
R O © 0o N o o A~ W N P O ©W 0 N o 0o~ WwWN B+ o

Fl ori da Senate - 2007 PROPOSED COWM TTEE SUBSTI TUTE
Bill No. SB 1374

Bar code 062874
580- 1979A- 07

a devel oper nust provide such information to the division
Each nultisite timeshare plan filed public offering statenent
shall contain the follow ng i nformati on and di scl osures:

(4) A text, which shall include, where applicable, the
i nfornmati on and di scl osures set forth in paragraphs (a)-(Il).

(f) If the provisions of s. 721.552 and the tineshare
instrunment permit additions, substitutions, or deletions of
accommodations or facilities, the public offering statenent
nust include substantially the foll ow ng information:

1. Additions.--

a. A description of the basis upon which new
accommodations and facilities my be added to the nmultisite
ti meshare plan; by whom additions may be made; and the
anticipated effect of the additi on of new acconmobdati ons and
facilities upon the reservation system its priorities, its
rul es and regul ations, and the availability of existing
accommodations and facilities.

b. The devel oper nust disclose the exi stence of any
cap on annual increases in commopn expenses of the nultisite
ti meshare plan that would apply in the event that additiona
accommodations and facilities are nade a part of the plan

c. The devel oper shall also disclose any extent to
whi ch the purchasers of the multisite tineshare plan will have
the right to consent to any proposed additions; if the
purchasers do not have the right to consent, the devel oper

must include the follow ng disclosure in conspicuous type:

Accommopdations and facilities may be added to this
nmultisite timeshare plan (or nmultisite vacation ownership plan
or multisite vacation plan or vacation club) without the
consent of the purchasers. The addition of accommpdati ons and

27
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facilities to the plan may result in the addition of new
purchasers who will conpete with existing purchasers in making
reservations for the use of avail able accommpdati ons and
facilities within the plan, and nay also result in an increase
in the annual assessnent agai nst purchasers for conmmon

expenses.

2. Substitutions.--

a. A description of the basis upon which new
accommodati ons and facilities may be substituted for existing
accommodations and facilities of the multisite timeshare plan
by whom substitutions may be made; the basis upon which the
determ nati on may be nmade to cause such substitutions to
occur; and any limtations upon the ability to cause
substitutions to occur.

b. The devel oper shall also disclose any extent to
whi ch purchasers will have the right to consent to any
proposed substitutions; if the purchasers do not have the
right to consent, the devel oper nust include the follow ng

di scl osure in conspicuous type:

New acconmmodations and facilities may be substituted
for existing acconmopdations and facilities of this nultisite
ti meshare plan (or nultisite vacation ownership plan or
nmultisite vacation plan or vacation club) w thout the consent
of the purchasers. The repl acenent accommopdati ons and
facilities may be located at a different place or may be of a
different type or quality than the replaced accomodati ons and
facilities. The substitution of accommpdati ons and facilities
may also result in an increase in the annual assessment
agai nst purchasers for comon expenses.

28
1:16 PM  03/09/07 s1374p-ri 00-r 7t




© 00 N O O A~ W N P

W W N N N D N N NN MDD DN P PP PP PP PR
R O © 0o N o o A~ W N P O ©W 0 N o 0o~ WwWN B+ o

Fl ori da Senate - 2007 PROPOSED COWM TTEE SUBSTI TUTE
Bill No. SB 1374

Bar code 062874
580- 1979A- 07

3. Deletions.--A description of any provision of the
ti meshare instrunment governing del eti on of accomvbdati ons or
facilities fromthe multisite tineshare plan. If the tineshare
i nstrunent does not provide for business interruption
i nsurance in the event of a casualty, or if it is unavailable,
or if the instrunent permts the devel oper, the managi ng
entity, or the purchasers to elect not to reconstruct after
casual ty under certain circunstances or to secure replacenent
accommodations or facilities in lieu of reconstruction, the
public offering statenent nust contain a disclosure that
during the reconstruction, replacement, or acquisition period,
or as a result of a decision not to reconstruct, purchasers of
the plan may tenporarily conpete for avail able acconmodati ons
on a greater than one-to-one use right purehaser to use ni ght
requi renent aecermpdation ratio.

(h) A description of the purchaser's liability for
conmon expenses of the multisite tineshare plan, including the
fol | owi ng:

1. A description of the common expenses of the plan,

i ncluding the nethod of allocation and assessnment of such
conmon expenses, whet her conponent site comon expenses and
real estate taxes are included within the total common expense
assessment of the multisite tinmeshare plan, and, if not, the
manner in which tinely paynent of conponent site comon
expenses and real estate taxes shall be acconpli shed.

2. A description of any cap inposed upon the |evel of
conmon expenses payable by the purchaser. In no event shal
the total common expense assessnent for the nultisite
ti meshare plan in a given cal endar year exceed 125 percent of
the total common expense assessnent for the plan in the
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previ ous cal endar year

3. A description of the entity responsible for the
determ nati on of the conmon expenses of the nultisite
ti meshare plan, as well as any entity which may increase the
| evel of conmmobn expenses assessed agai nst the purchaser at the
multisite timeshare plan |evel.

4. A description of the nmethod used to collect common
expenses, including the entity responsible for such
collections, and the lien rights of any entity for nonpaynent
of common expenses. |If the commobn expenses of any conponent
site are collected by the managing entity of the nultisite
ti meshare plan, a statement to that effect together with the
identity and address of the escrow agent required by s.
721.56(3).

5. If the purchaser will receive an interest in a
nonspecific multisite timeshare plan, a statement that a
nmultisite timeshare plan budget is attached to the public
of fering statenment as an exhibit pursuant to paragraph (7)(c).
The multisite tinmeshare plan budget shall conply with the
provi sions of s. 721.07(5) (1) )

6. |If the developer intends to guarantee the |evel of
assessments for the nultisite timeshare plan, such guarantee
nust be based upon a good faith estinmate of the revenues and
expenses of the nmultisite timeshare plan. The guarantee nust
i nclude a description of the follow ng:

a. The specific time period, neasured in one or nore

cal endar or fiscal years, during which the guarantee will be
in effect.
b. A statenment that the devel oper will pay all conmmon

expenses incurred in excess of the total revenues of the

nmultisite timeshare plan, if the devel oper is to be excused
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fromthe paynment of assessments during the guarantee period.

c. The level, expressed in total dollars, at which the
devel oper guarantees the assessnents. If the devel oper has
reserved the right to extend or increase the guarantee |evel,
a disclosure nmust be included to that effect.

7. If required under applicable |aw, the devel oper
shal |l al so disclose the following matters for each conponent
site:

a. Any limtation upon annual increases in commbn
expenses;

b. The existence of any bad debt or working capita
reserve; and

c. The existence of any replacenment or deferred
mai nt enance reserve

(7) The follow ng docunents shall be included as
exhibits to the filed public offering statenent, if
appl i cabl e:

(1)1, If the multisite tinmeshare plan contains any
conponent sites located in this state, the information
required by s. 721.07(5) pertaining to each such conponent
site unl ess exenpt pursuant to s. 721.03.

2. If the purchaser will receive a tineshare estate
pursuant to s. 721.57, or an interest in a specific nultisite
ti meshare plan, in a conponent site |located outside of this
state but which is offered in this state, the information
required by s. 721.07(5) pertaining to that conponent site,
provi ded, however, that the provisions of s. 721.07(5)(t) )
shall only require disclosure of information related to the
estimated budget for the tinmeshare plan and purchaser's
expenses as required by the jurisdiction in which the
conponent site is |ocated.
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Section 11. Paragraph (b) of subsection (1), paragraph
(g) of subsection (2), and subsection (3) of section 721.552,
Florida Statutes, are anended to read

721.552 Additions, substitutions, or deletions of
conponent site accommbdations or facilities; purchaser
remedi es for violations.--Additions, substitutions, or
del eti ons of conponent site accombdations or facilities may
be made only in accordance with the foll ow ng:

(1) ADDITIONS. - -

(b) Any person who is authorized by the tinmeshare
instrunment to nmake additions to the nultisite tinmeshare plan
pursuant to this subsection shall act as a fiduciary in such
capacity in the best interests of the purchasers of the plan
as a whole and shall adhere to the demand bal anci ng standard
set forth in s. 721.56(6) in connection with such additions.
Additions that are otherwi se pernmitted nay be made only so
long as a one-to-one use right purehaser to use night
requi rement accomrpdatton ratio is maintained at all tines.

(2) SUBSTI TUTI ONS. - -

(g) The person who is authorized by the tinmeshare
instrument to make substitutions to the nmultisite timeshare
pl an pursuant to this subsection shall act as a fiduciary in
such capacity in the best interests of the purchasers of the
pl an as a whol e and shall adhere to the demand bal anci ng
standard set forth in s. 721.56(6) in connection with such
substitutions. Substitutions that are otherw se pernmitted nay

be made only so long as a one-to-one use right purehaser to
use ni ght requirenent aececonrmpdation ratio i s nmintained at al

tinmes.
(3) DELETIONS. --
(a) Deletion by casualty.--
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1. Pursuant to s. 721.165, the tineshare instrument
creating the multisite tineshare plan nust provide for
casualty insurance for the accommpdati ons and facilities of
the nmultisite timeshare plan in an amount equal to the
repl acenent cost of such accommodations or facilities. The
ti meshare instrunment rmust also provide that in the event of a
casualty that results in accombdations or facilities being
unavail abl e for use by purchasers, the nanaging entity shal
notify all affected purchasers of such unavailability of use
within 30 days after the event of casualty.

2. The timeshare instrument nmust al so provide for the
application of any insurance proceeds arising froma casualty
to either the replacement or acquisition of additional simlar
accommodations or facilities or to the renoval of purchasers
fromthe nultisite timeshare plan so that purchasers wll not
be conpeting for avail abl e acconmpdati ons on a greater than

one-to-one use right purehaser to use night requirenent
accomrpdation rati o.

3. If the tinmeshare instrument does not provide for
busi ness interruption insurance, or if it is unavailable, or
if the instrunent permts the devel oper, the nmanagi ng entity,
or the purchasers to elect not to reconstruct after casualty
under certain circunmstances or to secure replacenent
accommodations or facilities in lieu of reconstruction
purchasers of the plan nay tenporarily conpete for avail able
acconmodati ons on a greater than one-to-one use right

purehaser to use night requirenent aceomyedat+on ratio. The

deci si on whether or not to reconstruct shall be made as
pronptly as possible under the circunstances.

4. Any replacenment of acconmpdations or facilities
pursuant to this paragraph shall be nade upon the sane basis
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as required for substitution as set forth in subparagraph
(2)(b)2.

(b) Deletion by em nent donmin.--

1. The tineshare instrument creating the nultisite
ti meshare plan nust al so provide for the application of any
proceeds arising froma taking under em nent domain
proceedi ngs to either the replacenment or acquisition of
addi tional simlar acconmodations or facilities or to the
renoval of purchasers fromthe nultisite tinmeshare plan so
t hat purchasers will not be conpeting for avail able
accommodati ons on a greater than one-to-one use right

purchaser to use night requirenment aceommpdation ratio.

2. Any replacenent of accommodations or facilities
pursuant to this paragraph shall be nade upon the sane basis
as required for substitution set forth in subparagraph
(2)(b)2.

(c) Automatic deletion.--The tinmeshare instrument may
provi de that a component site will be automatically del eted
upon the expiration of its termin a tineshare plan other than
a nonspecific multisite timeshare plan or as otherw se
provided in the tineshare instrunent. However, the tineshare
i nstrument must al so provide that in the event a conponent
site is deleted fromthe plan in this nmanner, a sufficient
nunber of purchasers of the plan will also be deleted so as to

mai ntain no greater than a one-to-one use right purehaser to
use night requirenent aceorrpdation ratio.

Section 12. Subsection (1) of section 721.97, Florida
Statutes, is anended to read:

721.97 Timeshare conmi ssioner of deeds.--

(1) The CGovernor nmay appoint conm ssioners of deeds to
t ake acknow edgnents, proofs of execution, or oaths in any
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foreign country, in international waters, or in any

possession, territory, or commonwealth of the United States
outside the 50 states. The termof office is 4 years.
Conmi ssi oners of deeds shall have authority to take

acknow edgnments, proofs of execution, and oaths in connection
with the execution of any deed, nortgage, deed of trust,
contract, power of attorney, or any other witing to be used
or recorded in connection with a tineshare estate, persona
property tinmeshare interest, tineshare |icense, any property
subject to a timeshare plan, or the operation of a tineshare
plan located within this state; provided such instrunent or
witing is executed outside the United States. Such

acknow edgments, proofs of execution, and oaths nust be taken
or made in the manner directed by the laws of this state,

i ncluding but not Iimted to s. 117.05(4), (5)(a), and (6),
Florida Statutes 1997, and certified by a conm ssioner of
deeds. The certification nmust be endorsed on or annexed to the
instrument or witing aforesaid and has the sane effect as if
made or taken by a notary public licensed in this state.

Section 13. This act shall take effect July 1, 2007.
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