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A bill to be entitled
An act relating to mental health; revising part I of
ch. 394, F,S., relating to the Florida Mental Health
Act, to substitute the term “individual” for the terms

”

“person,” “patient,” or “client”; amending s. 394.453,
F.S.; conforming terms; amending s. 394.455, F.S.;
redefining terms, defining new terms, and deleting
terms; amending s. 394.457, F.S.; conforming terms;
amending s. 394.4572, F.S.; conforming terms; deleting
certain background screening requirements and
exemptions for certain mental health professionals;
amending s. 394.4573, F.S.; conforming terms; deleting
a report requirement relating to the implementation of
staffing standards in state treatment facilities;
amending ss. 394.4574 and 394.458, F.S.; conforming
terms; amending s. 394.459, F.S.; conforming terms;
revising requirements for a physical examination and
psychiatric evaluation and requiring the examination
to be documented in the clinical record; requiring
facilities to provide procedures for reporting events
that place individuals receiving services at risk of
harm; requiring facilities to provide information and
assist individuals with advance directives; amending
ss. 394.4593 and 394.4595, F.S.; conforming terms;
amending s. 394.4597, F.S.; conforming terms; adding a
health care surrogate to list of persons to be noted
in clinical record; specifying the rights, authority,
and responsibilities of a representative; amending s.

394.4598, F.S.; conforming terms; requiring a guardian
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advocate to make every effort to make the decision the
individual would have made; amending s. 394.4599,
F.S.; conforming terms; adding the health care
surrogate or proxy to list of persons to receive
notice of involuntary admission; repealing s. 394.460,
F.S., relating to the rights of professionals;
amending s. 394.461, F.S.; conforming terms;
specifying that only governmental facilities may serve
as receiving and treatment facilities; revising
facility data that must be submitted to the Agency for
Health Care Administration; amending s. 394.4615,
F.S.; conforming terms; adding a health care surrogate
or proxy to list of persons that may waive
confidentiality of a clinical record; providing
additional grounds for releasing a clinical record;
amending s. 394.462, F.S.; conforming terms; providing
that a law enforcement officer acting in good faith
may not be held liable for false imprisonment;
specifying when a county or law enforcement agency may
be reimbursed for transportation expenses; authorizing
the Department of Corrections to transport an
individual under certain circumstances; amending s.
394.4625, F.S.; conforming terms; requiring a minor’s
assent to voluntary admission; requiring an individual
who has been voluntarily admitted and charged with a
crime to be returned to the custody of a law
enforcement agency after discharge; amending s.
394.463, F.S.; conforming terms; requiring an ex parte

order for involuntary examination to be based on
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specific facts and have occurred within the last 14
days; providing that a certificate for involuntary
examination is valid only until the individual is
delivered to a receiving facility or for 7 days after
the certificate is executed; providing notification
requirements to guardians of minors who are
involuntarily examined; revising the procedures for
holding a person for involuntary examination and for
emergency situations; amending s. 394.4655, F.S.;
conforming terms; revising criteria for requesting a
continuance for a hearing on involuntary outpatient
placement; amending s. 394.467, F.S.; conforming
terms; requiring a facility to send a copy of the
petition for involuntary inpatient placement to the
Agency for Health Care Administration; requiring an
attorney representing an individual in involuntary
placement to represent the individual’s expressed
desires and be present at all hearings; requiring the
state attorney to participate in all hearings on
involuntary placement; prohibiting continuance
requests from parties other than the individual;
requiring the court to also conduct a hearing on
capacity to consent to treatment; providing for the
appointment of a guardian advocate if an individual is
found incompetent; requiring the court to determine
that an individual has knowingly waived his or her
attendance at the hearing; requiring the court to
allow certain testimony at hearings on involuntary

placement if a continuance is granted; requiring the
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88 Division of Administrative Hearings to inform an
89 individual of his or her right to an independent
90 expert examination; amending ss. 394.46715 and
91 394.4672, F.S.; conforming terms; repealing s.
92 394.4674, F.S., relating to a plan and report on the
93 deinstitutionalization of patients in treatment
94 facilities; amending s. 394.4685, F.S.; conforming
95 terms; authorizing a public facility to request the
96 transfer of an individual to a private facility;
97 amending s. 394.469, F.S.; conforming terms; requiring
98 a discharged individual who is charged with a crime to
99 be returned to the custody of a law enforcement
100 agency; amending ss. 394.473, 394.475, 394.4785,
101 394.4786, 394.47865, 394.4787, 394.4788, and 394.4789,
102 F.S.; conforming terms; amending ss. 39.407, 394.495,
103 394.496, 394.9085, 419.001, and 744.704, F.S.;
104 conforming cross-references; providing an effective
105 date.

106
107| Be It Enacted by the Legislature of the State of Florida:
108

109 Section 1. Section 394.453, Florida Statutes, is amended to
110 read:
111 394.453 Legislative intent.—It is the intent of the

112| Legislature to authorize and direct the Department of Children
113 and Family Services to evaluate, research, plan, and recommend
114 to the Governor and the Legislature programs designed to reduce
115 the occurrence, severity, duration, and disabling aspects of

116| mental, emotional, and behavioral disorders. It is the intent of
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the Legislature that treatment programs for such disorders shaltt

include—but—rot—Pbetimited+to, comprehensive health, social,

educational, and rehabilitative services for individuals e

persens requiring intensive short-term and continued treatment
in order to encourage them to assume responsibility for their

treatment and recovery. It is intended that such individuals

persens be provided with emergency service and temporary
detention for evaluation if whern required; that they be admitted

to treatment facilities if emn—a—voluntary basis—when extended or
continuing care is needed and unavailable in the community; that
involuntary placement be provided only if when expert evaluation
determines that it is necessary; that any involuntary treatment
or examination be accomplished in a setting that whieh is
clinically appropriate and most likely to facilitate the
individual’s persenls return to the community as soon as
possible; and that 4mdiwiduwat dignity and human rights be

guaranteed to all individuals pe¥rsens who are admitted to mental

health facilities or who are being held under s. 394.463. It is
the further intent of the Legislature that the least restrictive
means of intervention be employed based on the individual’s

iadividuat needs eof—eaeh persensy within the scope of available

services. It is the policy of this state that the use of

restraint and seclusion emr—etients is justified only as an
emergency safety measure to be used in response to imminent

danger to the individual elient or others. It is, therefore, the

intent of the Legislature to achieve an ongoing reduction in the

use of restraint and seclusion in programs and facilities

serving individuals who have persens—with mental illness.
Section 2. Section 394.455, Florida Statutes, is amended to
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146| read:
147 394.455 Definitions.—As used in this part, uwatess—the
148| ecentext—eleartvy reguires—eotherwisesr the term:
149 (1) “Administrator” means the chief administrative officer

150 of a receiving or treatment facility or his or her designee.

151 (2) “Adult” means an individual who is 18 years of age or

152 older or who has had the disabilities of nonage removed pursuant

153 to s. 743.01 or s. 743.015.

154 (3) “Advance directive” has the same meaning as in s.
155 765.101.

156 (4) 42> “Clinical psychologist” means a psychologist as
157 defined in s. 490.003 4906031 —with 3 —years—eof postdeoctoralt
158 PN ne 2+ EENE NPT S I £ ~1 na ~~1 nasze orsz ne o9 7 £
f— t/\_,J__L\_,J.J.p\_, i S T t/J_upL_,_l_p\_, . |\ N2 N E R R S Y @ R t/u_ypllu_l_uv], LTI T O 1TCToS TV T .
159 the experience reguired—for lticensurer, Or a psychologist
I ~

160 employed by a facility operated by the United States Department

161 of Veterans Affairs or the United States Department of Defense

162 +hh A+ a2 £ P N L NP N I T IR r vttt £~ + ndar +ha o
CTITTOCT \-iuu_L_L.L_LCQ & e T .LC\./C_LV_Lll\j A\ - C LT T CITTTITC _LL;L\./_L_L_LL__Y | I i W e CTI1T 10

163| part.

164 (5)43F “Clinical record” means all parts of the record

165| required to be maintained and includes all medical records,
166 progress notes, charts, and admission and discharge data, and

167 all other information recorded by & facility staff which

168| pertains to an individual’s £hepatient’s hospitalization or

169 treatment.

170 (6)+4> “Clinical social worker” has the same meaning as in
171 s. 491.003 meams—perseonticensedas—aeliniecal secial woerker

172 vrader—chapter—49+.

173 (7)45» “Community facility” means a amy community service

174| provider contracting with the department to furnish substance
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175| abuse or mental health services under part IV of this chapter.
176 (8)+46)> “Community mental health center or clinic” means a

177| publicly funded, not-for-profit center that whieh contracts with

178 the department for the provision of inpatient, outpatient, day
179 treatment, or emergency services.

180 (9)+#H- “Court,” unless otherwise specified, means the

181| circuit court.

182 (10)+48)» “Department” means the Department of Children and

183| Family Services.

184 (11) “Electronic means” means a form of telecommunication

185| that requires all parties to maintain visual as well as audio

186 communication.

187 (12) 4%y “Express and informed consent” means consent

188| wvoluntarily given in writing, by a competent individual perse=n,

189 after sufficient explanation and disclosure of the subject

190| matter involved to enable the individual persern to make a

191 knowing and willful decision without any element of force,

192 fraud, deceit, duress, or other form of constraint or coercion.
193 (13)4+6) “Facility” means a amy hospital, community

194 facility, public or private facility, or receiving or treatment
195 facility providing for the evaluation, diagnosis, care,

196 treatment, training, or hospitalization of individuals persens

197| who appear to have a—mental—F1itnress or who have been diagnosed
198 as having a mental illness. The term “Faeility” does not include
199] a amy program or entity licensed under pursuwant—te chapter 400

200 or chapter 429.

201 (14) ”"Government facility” means a facility owned,

202 operated, or administered by the Department of Corrections or

203 the United States Department of Veterans Affairs.
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(15)+4++H) “Guardian” means the natural guardian of a minor,
or a person appointed by a court to act on behalf of a ward’s
person if the ward is a minor or has been adjudicated
incapacitated.
(16)++2> “Guardian advocate” means a person appointed by a

court to make decisions regarding mental health treatment on

behalf of an individual a—patient who has been found incompetent

to consent to treatment pursuant to this part. The guardian
advocate may be granted specific additional powers by written

order of the court, as provided in this part.

17)43+3)> “Hospital” means a hospital faeilityasdefined—in

(17)
305 002 and licensed under chapter 395 and part II of chapter

[()

408.
(18) 434> “Incapacitated” means that an individual a—persern

has been adjudicated incapacitated pursuant to part V of chapter
744 and a guardian of the person has been appointed.

(19) 445> “Incompetent to consent to treatment” means that

an individual’s a—persenls judgment is so affected by his—er—her

mental illness that he or she £he—persern lacks the capacity to

make a well-reasoned, willful, and knowing decision concerning
his or her medical or mental health treatment.

(20) “Involuntary examination” means an examination

performed under s. 394.463 to determine if an individual

qualifies for involuntary inpatient treatment under s. 394.467

or involuntary outpatient treatment under s. 394.4655.

(21) “Involuntary placement” means involuntary outpatient

treatment pursuant to s. 394.4655 or involuntary inpatient

treatment pursuant to s. 394.467.

(22)43+6> “Law enforcement officer” has the same meaning as
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233 means—ataw—enforecementofficer as—defined in s. 943.10.
234 (23) “Marriage and family therapist” has the same meaning

235 as in s. 491.003.

236 (24) “Mental health counselor” has the same meaning as in
237 s. 491.003.
238 (25)4++ “Mental health overlay program” means a mobile

239| service that whieh provides an independent examination for

240 wvoluntary admission admissiens and a range of supplemental
241 onsite services to an individual who has persens—with a mental

242 illness in a residential setting such as a nursing home,

243| assisted living facility, adult family-care home, or a

2441 nonresidential setting such as an adult day care center.

245 Independent examinations provided purswant—+te—thispart through
246 a mental health overlay program must eanty be provided only under

247 contract with the department fer—this—serviee or be attached to
248 a public receiving facility that is also a community mental

249 health center.

250 (26)++8> “Mental illness” means an impairment of the mental

251 or emotional processes that exercise conscious control of one’s

252 actions or of the ability to perceive or understand reality,

253| which impairment substantially interferes with the a—persen’s
A

Hh

o
[y

[0)]

254 ability to meet the ordinary demands of living+—regardie
255| etiedegy. For the purposes of this part, the term does not

256| 1include a retardatien—or developmental disability as defined in

257 chapter 393, intoxication, brain injury, dementia, or conditions

258| manifested only by antisocial behavior or substance abuse
259 impairment.

260 (27) “Minor” means an individual who is 17 years of age or

261 younger and who has not had the disabilities of nonage removed
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pursuant to s. 743.01 or s. 743.015.

(28)+4+%) “Mobile crisis response service” means a
nonresidential crisis service attached to a public receiving
facility and available 24 hours a day, 7 days a week, +threough
which provides immediate intensive assessments and
interventions, including screening for admission into a
receiving facility, +€ake—ptaece for the purpose of identifying
appropriate treatment services.

(201 D
=7 T

maental haod
mcTrcar—1ICaxT

(29)423)> “Physician” means a medical practitioner licensed

under chapter 458 or chapter 459 whe—hasexperience—inthe
Hagreosis—and—treatrent—of ettt ord rerveus—diserders or a
physician employed by a facility operated by the United States

Department of Veterans Affairs or the United States Department

|__I
)

f Defen mhtoh a1 2 L1 A" N o AN~ xzd o~ EPSIE SN NE L2 PN N~ i T B -~ 2
©) erense wi oo rTrrr o oo o Tt v O tcrfrCaocmCiic—TatTTtty

1Tndar haa oo
[CEsaAv A= TS —pPot

ar
qar

(30) “Physician assistant” means a person licensed as a

physician assistant under chapter 458 or chapter 459.

(31)+22> “Private facility” means any hospital or facility
operated by a for-profit or not-for-profit corporation or
association that provides mental health services and is not a
public facility.

(32)423) “Psychiatric nurse” means an advanced & registered

nurse practitioner licensed under part I of chapter 464 who has

a national advanced practice certification from an approved

nursing specialty board and a collaborative practice agreement

with a psychiatrist on file with the Board of Nursing masterls

o A

decr LV = £
(S ASAS SR SR S/ S S S AS A T

7O o
DA A\
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(33)424)> “Psychiatrist” means a medical practitioner

licensed under chapter 458 or chapter 459 who has primarily

diagnosed and treated mental and nervous disorders for at least

t—tess—tharn 3 years, inclusive of psychiatric
residency.
(34)425)> “Public facility” means any facility that has

contracted with the department to provide mental health services

to all individuals pe¥rsens, regardless of £heir ability to pay,

and is receiving state funds for such purpose.
(35) 426> “Receiving facility” means any public or private

facility expressly designated by the department to receive and

hold individuals involuntarily imveluntarypatients under

emergency conditions or for psychiatric evaluation and to

provide short-term treatment. The term does not include a county

jail.

w
(&)}

)27+ “Representative” means a person selected pursuant

to s. 394.4597 (2) *te—receive neotice—-of proceecdings—during—Ethe

= A 2
(SRw 3 mn

ar

o d + o
|SAwpw § [y

(37) 42842 “Restraint” means a physical device, method, or
drug used to control behavior.

(a) A physical restraint is any manual method or physical
or mechanical device, material, or equipment attached or
adjacent to an #he individual’s body so that he or she cannot
easily remove the restraint and which restricts freedom of
movement or normal access to one’s body.

(b) A drug used as a restraint is a medication used to
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320 control an individual’s £he—persen’s behavior or to restrict his

321 or her freedom of movement and is not part of the standard

B

ar

h a

173
T—W

322 treatment regimen for an individual having ef—=

I
h

< >

i

(ONO)

+man
CIitCTT

ar

323 diagnosed mental illness who—3is—a—etient—of+the

<

HO)
[8))
m

324 Physically holding an individual a—perser during a procedure to

325 forcibly administer psychotropic medication is a physical

326| restraint.

327 (c) Restraint does not include physical devices, such as
328 orthopedically prescribed appliances, surgical dressings and
329| Dbandages, supportive body bands, or other physical holding when
330 necessary for routine physical examinations and tests; er for
331| purposes of orthopedic, surgical, or other similar medical

332 treatment; when—used to provide support for the achievement of
333 functional body position or proper balance; or whep—used tO
334| protect an individual a—persen from falling out of bed.

335 (38) 429> “Seclusion” means the physical segregation ef—=

336| persen—in-any—fashien or involuntary isolation of an individual

337| a—persern in a room or area from which the individual persen is

338| prevented from leaving. The prevention may be by physical
339| barrier or by a staff member who is acting in a manner, or who

340 is physically situated, so as to prevent the individual persen

341 from leaving the room or area. For purposes of this chapter, the

342 term does not mean isolation due to an individual’s a—persen’s

343| medical condition or symptoms.
344 (39)436) “Secretary” means the Secretary of Children and

345| Family Services.

346 (40) “Service provider” means a public or private receiving

347 facility, an entity under contract with the department to

348 provide mental health services, a community mental health center
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complete and comprehensive statewide program of mental health,
including community services, receiving and treatment

facilities, child services, research, and training as authorized
and approved by the Legislature, based on the annual program
budget of the department. The department is also responsible for
the coordination of efforts with other departments and divisions
of the state government, county and municipal governments, and
private agencies concerned with and providing mental health
services. It is responsible for establishing standards,

providing technical assistance, and supervising exereising

supervisteon—of mental health programs ef+ and the treatment of
individuals patients at+ community facilities, other facilities
serving individuals fer—persens who have a mental illness, and

any agency or facility providing services under feo—patients

purswant—te this part.

(b) The publication and distribution of an information

handbook to facilitate the understanding of £his—parts the
policies and procedures involved in the implementation of this

part, and the responsibilities of the various service providers

ef—serviees under this part. The department £ shall stimulate

research by public and private agencies, institutions of higher
learning, and hospitals in the interest of the elimination and
amelioration of mental illness.

(3) POWER TO CONTRACT.—The department may contract to
provide, and be provided with, services and facilities in order

to carry out its responsibilities under this part with respect

to thefollowing ageneiess public and private hospitals;
receiving and treatment facilities; clinics; laboratories;

departments, divisions, and other units of state government; +he
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436| state colleges and universities; £he community colleges; private

437 colleges and universities; counties, municipalities, and awy

438 other political subdivisions gewvermmental—unit, including

439 facilities of the United States Government; and any other public

440 or private entity that whieh provides or needs facilities or
441 services. Baker Act funds for community inpatient, crisis
442 stabilization, short-term residential treatment, and screening

443 services under this part must be allocated to each county

444 pursuant to the department’s funding allocation methodology.
445| Notwithstanding the—previsiens—ef s. 287.057(5) (f), contracts

446 for community-based Baker Act services for inpatient, crisis

447 stabilization, short-term residential treatment, and screening
448| preovided under this part, other than those with other units of
449| government, te—beprovided—for—the department must be awarded

450| wusing competitive solicitation if seated—bids—when the county

451 commission of the county receiving the services makes a request

452 to the department’s circuit distriet office by January 15 of the

453| contracting year. The office may distriet—shalt not enter into a

454 competitively bid contract wader—*thisprevisien 1f such action

455| will result in increases of state or local expenditures for

456| Baker Act services within the circuit distriet. Contracts for
457| +hese Baker Act services using competitive sealed bids are wiltd
458| e effective for 3 years. The department shall adopt rules

459| establishing minimum standards for such contracted services and
460 facilities and shall make periodic audits and inspections to

461 assure that the contracted services are provided and meet the
462 standards of the department.

463 (4) APPLICATION FOR AND ACCEPTANCE OF GIFTS AND GRANTS.—The
464 department may apply for and accept any funds, grants, gifts, or
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465 services made available to it by any agency or department of the
466 Federal Government or any other public or private agency or
467| person imdividwat in aid of mental health programs. All such
468| moneys must shalit be deposited in the State Treasury and shai:
469| Pbe disbursed as provided by law.
470 (5) RULES.—The department shall adopt rules:
471 (a) Fhedepartment——shaltl adept—rultes Establishing forms and
472| procedures relating to the rights and privileges of individuals
473| receiving patients——seeking mental health examination or

474 treatment from facilities under this part.

ah 1]
[SF 3 & g nge m

qar

oA
o

opt—rutes Necessary for the

475 (b) Fhe—departmen

476| implementation and administration of the provisions of this

477| part.—and A program subject to Ehe—provisieons—of this part may

478| shadtt not bepermitted—+teo operate unless rules designed to

479 ensure the protection of the health, safety, and welfare of the
480 individuals examined and patients treated under +hreuwgh such

481 program have been adopted. Such rules adepted—under—this
482 | sugbseetion must include provisions governing the use of

483| restraint and seclusion which are consistent with recognized
484| Dbest practices and professional judgment; prohibit inherently
485| dangerous restraint or seclusion procedures; establish

486| limitations on the use and duration of restraint and seclusion;
487| establish measures to ensure the safety of program participants
488 and staff during an incident of restraint or seclusion;

489 establish procedures for staff to follow before, during, and
490 after incidents of restraint or seclusion; establish

491| professional qualifications ef and training for staff who may
492 order or be engaged in the use of restraint or seclusion; and

493 establish mandatory reporting, data collection, and data
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494| dissemination procedures and requirements. Such rules adepted
495| urder—thissubseetion must require that each instance of the use
496 of restraint or seclusion be documented in the clinical record
497 of the individual who has been restrained or secluded patiernt.
498 (c) Fhedepartment—shall adept—rutes Establishing minimum

499| standards for services provided by a mental health overlay

500/ program or a mobile crisis response service.

501 (6) PERSONNEL.-—

502 (a) The department shall, by rule, establish minimum

503 standards of education and experience for professional and

504 technical personnel employed in mental health programs,

505 including members of a mobile crisis response service.

506 (b) The department shall design and distribute appropriate
507| materials for the orientation and training of persons actively
508 engaged in implementing the provisions of this part relating to

509| the involuntary examination and placement of individuals persens

510 who are believed to have a mental illness.
511 (7) PAYMENT FOR CARE SFPAFTIENTES.—Fees and fee collections

512 for individuals receiving treatment or services patients in

513 state-owned, state-operated, or state-supported treatment

514| facilities must shad+ be in accordance with aececording—to s.
515| 402.33.

516 Section 4. Section 394.4572, Florida Statutes, i1s amended
517 to read:

518 394.4572 Screening of mental health personnel.—
519 (1)4&)> The department and the Agency for Health Care

520| Administration shall require employment screening for mental

521 health personnel using thestandards—Ffer level 2 screening

522 standards provided in s. 435.04

@D

ar

PO I N, A
O 1T CIT [ S \/llut-/b
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=
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“Mental health personnel” includes all program directors,

professional clinicians, staff members, and volunteers working
in public or private mental health programs and facilities who

have direct contact with individuals held for examination or

admitted for mental health treatment unmarried patients—under

£ 1Q <7
T T O

o o
T o .

o EIES
oo Lo TITIIITy UL nTTT

(a) ) Students in the health care professions who are
interning in a mental health facility licensed under chapter
395,

treatment of minors,

where the primary purpose of the facility is not the

are exempt from the fingerprinting and
screening requirements ify;—previded they are under direct
supervision in the actual physical presence of a licensed health

care professional.
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(b)4h A volunteer who assists on an intermittent basis for

less than 40 hours per month is exempt from the fingerprinting

and screening requirements if+—prewvided the volunteer is under
direct and constant supervision by persons who meet the
screening requirements of this section paragraph—{tar.
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(2) The department or the Agency for Health Care
Administration may grant exemptions from disqualification as
provided in s. 435.07 435-06.

(3) Prospective mental health personnel who have previously
been fingerprinted or screened pursuant to this chapter, chapter
393, chapter 397, chapter 402, or chapter 409, or teachers who
have been fingerprinted pursuant to chapter 1012, who have not
been unemployed for more than 90 days thereafter, and who under
the penalty of perjury attest to ke completion of such
fingerprinting or screening and to compliance with the
provisions of this section and the standards for level 1
screening under eentained—in chapter 435, are shald not be
required to be refingerprinted or rescreened in order to comply
with the amy screening requirements of this part.

Section 5. Section 394.4573, Florida Statutes, 1s amended
to read:

394.4573 Continuity of care management system; measures of
performance; reports.—

(1) For the purposes of this section:

(a) “Case management” means £hese activities aimed at

assessing the elient needs, planning services, linking the

service system fe—a—etient, coordinating the various system
components, monitoring service delivery, and evaluating the

effect of service delivery for individuals eligible for publicly

funded mental health services.

(b) “Case manager” means a person ap—individuat who works

with individuals who are eligible for publicly funded mental

health services edtfents+ and their families and significant

others+ to provide case management.
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581 (c) “Client manager” means an employee of the department

582| who is assigned to specific provider agencies and geographic

583 areas to ensure that the full range of needed services is

584 available to individuals who are eligible for publicly funded

585 mental health services elients.

586 (d) “Continuity of care management system” means a system
587 that assures, within available resources, that individuals who

588 are eligible for publicly funded mental health services etients

589| have access to the full array of services within the mental

590 health services delivery system.

591 (2) The department shall is—direeted—+teo implement a
592 continuity of care management system for the provision of mental
593| health care, through the provision of client and case

594| management, including individuals etiernts referred from state

595 treatment facilities to community mental health facilities. Such

596| system must shal+ include a statewide network of client managers

597 and case managers +throughout—the state designed to:

598 (a) Reduce the possibility of an individual’s a—elient’s

599 admission or readmission to a state treatment facility.

600 (b) Provide for the creation or designation of an agency in
601 each county to provide single intake services for each

602 individual pe¥rsen seeking mental health services. Such agency
603 shall provide information and referral services necessary to

004 ensure that such individuals elients receive the most

605 appropriate and least restrictive form of care, based on the

606 individual’s 4ndividuat needs ef—+theperson—secekingEtreatment.

607 Such agency shall have a single telephone number, operating 24
608 hours per day, 7 days per week, if where practicable, at a

609 central location, where each individual receiving mental health
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610 services has elient—will-—have a client eenmtral record.

611 (c) Advocate on behalf of the individual receiving mental

612 health services elient to ensure that all appropriate services

ar

613 are provided afferded—+to

he—elient in a timely and dignified
614| manner.

615 (d) Require a #hat—any public receiving facility initiating
616| an individual’s a—patient transfer to a licensed hospital for

617 acute care mental health services not accessible through the
618| public receiving facility to shad+ notify the hospital of the
619| suweh transfer and send all records relating to the emergency

620| psychiatric or medical condition.

621 (3) The department shall is—direeted—teo develop and include
622| performance measures in contracts with service providers

623| relating to measures—eof performance—with regard—te goals and
624 objectives as specified in the state plan. Suveh measures—shatlt

625 wser To the extent practical, such measures must use existing

626| data collection methods and reports and may shatd not require+

627 as—a—resutteoffthis subseetiony additional reports on the part
628 of service providers. The department shall plan monitoring

629| wvisits of community mental health facilities with other state,
630 federal, and local governmental and private agencies charged

631| with monitoring such facilities.
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633 Teocialatige I R | £ ~ah Ao PR I
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639 Section 6. Paragraph (a) of subsection (2) and subsection
640 (3) of section 394.4574, Florida Statutes, are amended to read:
641 394.4574 Department responsibilities for a mental health
642 resident who resides in an assisted living facility that holds a
643 limited mental health license.—
644 (2) The department must ensure that:
645 (a) A mental health resident has been assessed by a
646| psychiatrist, clinical psychologist, clinical social worker, or
647| psychiatric nurse, or an individual who is supervised by one of
648 these professionals, and determined to be appropriate to reside
649| 1in an assisted living facility. The documentation must be
650| provided to the administrator of the facility within 30 days
651 after the mental health resident has been admitted to the
652 facility. An evaluation completed upon discharge from a state

653| mental health treatment facility hespitat meets the requirements

654 of this subsection related to appropriateness for placement as a
655| mental health resident if it was completed within 90 days before
656| prier—+te admission to the facility.

657 (3) The secretary ef~thildrenr—and Family Serviees, 1in

658 consultation with the Agency for Health Care Administration,

659 shall annually require each circuit gistriet administrator to
660 develop, with community input, detailed plans that demonstrate
661 how the circuit distriet will ensure the provision of state-

662 funded mental health and substance abuse treatment services to
663 residents of assisted living facilities that hold a limited

664| mental health license. These plans must be consistent with the
665 substance abuse and mental health circuit distriet plan

666| developed pursuant to s. 394.75 and must address case management

667 services; access to consumer-operated drop-in centers; access to
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services during evenings, weekends, and holidays; supervision of
the clinical needs of the residents; and access to emergency
psychiatric care.

Section 7. Subsection (1) of section 394.458, Florida
Statutes, is amended to read:

394.458 Introduction or removal of certain articles
unlawful; penalty.—

(1)4=> Except as authorized by law or as specifically

authorized by the person in charge of a receiving or treatment

facility eaeh—hespitad providing mental health services under
this part, it is unlawful to:

(a) Introduce into or upon the grounds of such facility
hospital, or to take or attempt to take or send from the
facility +herefrem, any of the following articles, which are
hereby—deetared—+to—be contraband for the purposes of this
section:

1. An Any intoxicating beverage or beverage that whieh
causes or may cause an intoxicating effect;

2. A Any controlled substance as defined in chapter 893; or

3. A firearm Anpy—firearms or deadly weapon.

(b) Fe—Fs—untawful—+te Transmit to, or attempt to transmit

to, or cause or attempt to cause to be transmitted to, or

received by, any individual receiving mental health services

from a receiving or treatment facility patient—of any heospital

providingmental—health services—under—+this—part any article or

thing declared by this section to be contraband, at any place

whieh—4s outside ef the grounds of such facility kespitals

oot o et A g oA N 15 P A o~ g 2 AT T vy ~aa +hoarroanA ey +1
CXCC P T oot Z2C0 Oy Tuaw O oo opttTrrrrrCaorry auciitor T 2Co 0oy i<
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697 Section 8. Section 394.459, Florida Statutes, is amended to
698 read:
699 394.459 Rights of individuals receiving treatment and
700 services patients.—
701 (1) RIGHT TO INBPEYEPUYAEL DIGNITY.—It is the policy of this

702 state that the imdiwvidwat dignity of all individuals held for

703| examination or admitted for mental health treatment £hepatient

704 shatt be respected at all times and upon all occasions,

705 including amy—eeecasier when the individual patient is taken into

706 custody, held, or transported. Procedures, facilities, vehicles,
707 and restraining devices used uwtitized for criminals or those
708 accused of a crime may shalt+ not be used in connection with

709 individuals persens who have a mental illness, except for the

710| protection of that individual £he—patient or others. Individuals

711| ZPersens who have a mental illness but who are not charged with a
712 criminal offense may shad+t not be detained or incarcerated in

713| the jails of this state. An individual A—persern who 1s receiving

714 treatment for mental illness may shadtd not be deprived of any
715| constitutional rights. However, if such individual a—persen 1is
716| adjudicated incapacitated, his or her rights may be limited to
717 the same extent that the rights of any incapacitated person are
718 limited by law.

719 (2) RIGHT TO TREATMENT.—Each individual held for

720 examination or admitted for mental health treatment:

721 (a) May A—persen—shalt not be denied treatment for mental

722 illness, and services may shatt not be delayed at a receiving or
723| treatment facility because of inability to pay. However, every
724 reasonable effort to collect appropriate reimbursement for the

725 cost of providing mental health services from individuals e
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persens able to pay for services, including insurance or third-

party payers payments, shall be made by facilities providing

services under purswant—+te this part.

(b) Shall be provided Ft—ds—further—the polieyof+the state

that the least restrictive appropriate available treatment, be
gwEitized based on the individual’s 4wndividuat needs and best

interests, ef—the—patient and consistent with the optimum

improvement of the individual’s patiernt’s condition.
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v TR than—32—hevrs Shall be given a physical

examination and psychiatric evaluation by & health practitioners

praectitioner authorized by law to give such examinations, within

24 hours after arrival at such facility if they have not been or

released or discharged pursuant to s. 394.463(2) (h) or s.

394.469. The physical examination and psychiatric evaluation

must be documented in the clinical record.

ot n

(d) Bvery—patient—dna faeitity Shall be afforded the

opportunity to participate in activities designed to enhance
self-image and the beneficial effects of other treatments, as
determined by the facility.

+ 5z
C

Y7

I
[ NS S -

(e) Neot—wmere—thaen > doys—after admissieon—+teo—a
eaeh—patient Shall have and receive an individualized treatment
plan in writing, which the individual peatient has had an

opportunity to assist in preparing and to review prior to iEs

implementation, within 5 days after admission to a facility. The

plan must shadt include a space for the individual’s patientls

comments and signature.
(3) RIGHT TO EXPRESS AND INFORMED PRPAFFENT CONSENT.—
(a)d= Each individual patient entering treatment shall be
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755| asked to give express and informed consent for admission or
756 treatment.
757 1. If the individual patient has been adjudicated

758 incapacitated or found to be incompetent to consent to

759 treatment, express and informed consent must fe—treatment—shalt

B

760| be sought instead from his or her the—patient’s guardian or

H

T

761| guardian advocate. If the individual patient is a minor, express

762 and informed consent for admission or treatment must be obtained

763 shalt—alseobe—reguestedfromthe patientlsguardian—FEpress—and
764 Informed—ceonsent—for admissiorn—ortreatmentof o patient—under
765 18 —vyears—ofage—shall—be—reguired from the minor’s patient’s

766| guardian, unless the minor is seeking outpatient crisis

767 intervention services under s. 394.4784. Express—andinformed
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772 2. Before giving express and informed consent, the

773 following information shall be provided and explained in plain
774 language to the individual patiert, or to his or her £he

775| patient!’s guardian if the individual patient is an adult I8
776 rear

[0)]

of—age—or—otder and has been adjudicated incapacitated, or

Y
777 to his or her £he—patient’s guardian advocate if the individual

778| patient has been found to be incompetent to consent to
779| treatment, or to both the individual patient and the guardian if

780 the individual patient is a minor: the reason for admission or

781 treatment; the proposed treatment; the purpose of the treatment
782 to be provided; the common risks, benefits, and side effects

783| +hereof; the specific dosage range for the medication, when
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applicable; alternative treatment modalities; the approximate
length of care; the potential effects of stopping treatment; how
treatment will be monitored; and that any consent given for
treatment may be revoked orally or in writing before or during

the treatment period by the individual receiving the treatment

patient or by a person who is legally authorized to make health

B
qr

T

care decisions on the individual’s behalf ef—+thepatie

o £
o —OT

(b) Before performing a medical procedure Fra—the
medieal—proecedures requiring the use of a general anesthetic or
electroconvulsive treatment, and—prier—to—performing—the
proecedure; express and informed consent must shait be obtained
from the individual subject to the procedure patient if the

(]
&)}

individual patient is legally competent, from the guardian of a
minor patient, from the guardian of an individual a—patiernt who

has been adjudicated incapacitated, or from the individual’s

guardian advocate ef—+thepatient if the guardian advocate has
been given express court authority to consent to medical
procedures or electroconvulsive treatment as provided under s.
394.4598.

(c) If When the department is the legal guardian ef—=
patients or 4+s the custodian of an individual a—patient whose

physician is unwilling to perform a medical procedure, including

an electroconvulsive treatment, based solely on the individual’s

patientls consent and whose guardian or guardian advocate is
unknown or unlocatable, the court shall hold a hearing to

determine the medical necessity of the medieal procedure. The

individual subject to the procedure must patient—shatt be

physically present+ unless his or her the—patient!s medical

condition precludes such presence, represented by counsel, and
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813| provided the right and opportunity to be confronted with, and to
814 cross-examine, all witnesses alleging the medical necessity of
815 such procedure. In such proceedings, the burden of proof by
816 clear and convincing evidence 1is shald—be on the party alleging
817 the medical necessity of the procedure.

818 (d) The administrator of a receiving or treatment facility

819| may, upon the recommendation of an individual’s the—patient’s

820| attending physician, authorize emergency medical treatment,
821 including a surgical procedure, if such treatment is deemed
822 lifesavingy or +f the situation threatens serious bodily harm to

823| the individual patient, and the permission of the individual

824| patient or his or her thepatient’s guardian or guardian

825 advocate cannot be obtained.
820 (4) QUALITY OF TREATMENT.—

827 (a) Each individual held for examination or admitted for

828| mental health treatment, or receiving involuntary outpatient
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829 treatment patien
830| patient—pltaced under s. 394.4655, shall receive £hese services
831 that are ineluded—in
832| herreeds——and—whiceh shallbe administered skillfully, safely,
833| and humanely with full respect for the individual’s patient’s
834 dignity and personal integrity. Each individual must patient
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835 shaldt receive such medical, vocational, social, educational, and
836| rehabilitative services as his or her condition requires in
837 order to live successfully in the community. In order to achieve

838 this goal, the department shall is—direeted—+te coordinate its

839| mental health programs with all other programs of the department
840 and other state agencies.

841 (b) Facilities shall develop and maintain, in a form
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accessible to and readily understandable by individuals held for

examination or admitted for mental health treatment, patients

and consistent with rules adopted by the department+—the
feolleowing:

1. Criteria, procedures, and required staff training for
the amy use of close or elevated levels of supervision;—ef

restraint, seclusion, or isolation;y—e¥—ef emergency treatment

orders;+ and fer—the—uwse—of bodily control and physical
management techniques.

2. Procedures for documenting, monitoring, and requiring
clinical review of all uses of the procedures described in
subparagraph 1. and for documenting and requiring review of any
incidents resulting in injury to individuals receiving services
Batients.

3. A system for investigating, tracking, managing, and

responding to complaints by individuals persens receiving
services or persons imdividuats acting on their behalf.

4. Procedures for reporting events that place individuals

receiving services at risk of harm. Such events must be reported

to the department in accordance with department operating

procedures after discovery and include, but are not limited to:

a. An individual whose life terminates due to a natural,

unnatural, expected, or unexpected cause while in the facility

or within 72 hours after release.

b. An injury sustained, or allegedly sustained, due to an

accident, act of abuse, neglect, or suicide attempt requiring

medical treatment by a licensed health care practitioner in an

acute care medical facility.

c. The unauthorized departure or absence of an individual
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871 from a facility in which he or she has been held for involuntary

872 examination or involuntary placement.

873 d. An unusual occurrence or circumstance precipitated by

874 something uncommon, abnormal, or out of the ordinary, such as a

875 tornado, kidnapping, riot, or hostage situation that jeopardizes

876 the health, safety, or welfare of the individual.

877 e. An allegation of sexual battery upon the individual.

878 (c) A facility may not use seclusion or restraint for
879| punishment, to compensate for inadequate staffing, or for the

880 convenience of staff. Facilities shall ensure that all staff are

Ja3a1 A oA
Too ro——ait

881 made aware of these restrictions emn—the useof se

882 restraint and shall-—make—and maintain records that whieh

0]

883| demonstrate that this information has been conveyed to each
884 | imdividuat staff member members.
885 (5) COMMUNICATION, ABUSE REPORTING, AND VISITS.—

886 (a) Each individual held for examination or admitted for

887| mental health treatment persen—reeceiving serviees in a facility
888| providing mental health services under this part has the right

889 to communicate freely and privately with persons outside the
890 facility unless it is determined that such communication is

891 likely to be harmful to the individual pe¥rsern or others. Each

892 facility shall make availableas seonas reasonablty peossible—+eo
893| persens—reeceivingserviees a telephone that allows for free
894 local calls and access to a long-distance service available to

895 the individual as soon as reasonably possible. A facility is not

896 required to pay the costs of the individual’s a—patientls long-

897| distance calls. The telephone must shaltdt be readily accessible
898 to—thepatient and shatd—be placed so that the individual

899| patient may use it to communicate privately and confidentially.
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900 The facility may establish reasonable rules for the use of this

901 telephone which—preovided—+that—+the—¥ruvltes do not interfere with

902 an individual’s a—patientls access to a telephone to report

903 abuse pursuant to paragraph (e).

904 (b) Each individual patient admitted to a facility under

905| +heprovisiens—oef this part shall be allowed to receive, send,

906| and mail sealed, unopened correspondence; and the individual’s

907| we—patient’s incoming or outgoing correspondence may not shatt
908 be opened, delayed, held, or censored by the facility unless
909 there is reason to believe that it contains items or substances

910 that whieh may be harmful to the individual patient or others,

911 in which case the administrator may direct reasonable
912| examination of such mail and may regulate the disposition of
913 such items or substances.

914 (c) Each facility shall allow mugst—permit immediate access

915 to an individual held for examination or admitted for mental

916| health treatment amnypatient, subject to the patientls right to

917 deny or withdraw consent at any time# by the individual, or by

918 the individual’s patient!s family members, guardian, guardian

919 advocate, representative, Florida statewide or local advocacy
920 council, or attorney, unless such access would be detrimental to

921 the individual patient. If the a—patient’s right to communicate

922 or to receive visitors is restricted by the facility, written
923 notice of such restriction and the reasons for the restriction
924 shall be served on the individual and patientsy the individual’s
925| potientls attorney, amd—thepatient’s guardian, guardian

926| advocate, or representative,+ and such restriction, and the

927| reasons for the restriction, must shald be recorded in en the
928| pottentls clinical record with—the reasens—therefor. The
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929| restriction must ef—apatrent!lsright+tocommunicateor—=+o

930| =xeeeive—visiters—shallt be reviewed at least every 7 days. The

931 right to communicate or receive visitors may shatd not be

932 restricted as a means of punishment. Nething—3n This paragraph

933 does not shatlt—be—-econstrwed—+te limit the provisions of paragraph
934 (d) .

935 (d) Each facility shall establish reasonable rules

936| governing visitors, visiting hours, and the use of telephones by
937 individuals held for examination or admitted for mental health

938| treatment patients in the least restrictive possible manner. An

939 individual has Patients——shalt—have the right to contact and to

940 receive communication from their attorneys at any reasonable
941 time.
942 (e) Each individual held for examination or admitted for

943| potient—reeceiving mental health treatment im—any—faeiltity shall

944 have ready access to a telephone in order to report an alleged
945| abuse. The facility staff shall orally and in writing inform
946| each individual patient of the procedure for reporting abuse and

947 shall make every reasonable effort to present the information in

948 a language the individual patient understands. A written copy of

949 that procedure, including the telephone number of the central
950 abuse hotline and reporting forms, must shadtt be posted in plain
951 view.

952 (f) The department shall adopt rules providing a procedure
953 for reporting abuse. Facility staff shaltbe—reguired, as a

954 condition of employment, must #e become familiar with the

955 requirements and procedures for £he reporting ef abuse.

956 (6) CARE AND CUSTODY OF PERSONAL EFFECTS ©F—PATIENTS.—The

957 rights of an individual held for examination or admitted for
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958| mental health treatment A—patient!sright to £he possession of
959| his or her clothing and personal effects shall be respected. The

960 facility may take temporary custody of such effects if when

961 required for medical and safety reasons. The A—patient’s
962 clothing and personal effects shall be inventoried upon their
963| removal into temporary custody. Copies of this inventory shall

964| Dbe given to the individual patient and to his or her +he

965| patient!s guardian, guardian advocate, or representative and
966 shall be recorded in the patient’s clinical record. This

967 inventory may be amended upon the request of the individual

968| patiernt or his or her £he—patient!s guardian, guardian advocate,

969| or representative. The inventory and any amendments to it must
970| be witnessed by two members of the facility staff and by the

971| individual patient, 1f he or she is able. All of the a—patient’s
972| clothing and personal effects held by the facility must shald be
973| returned to the individual patient immediately upon his or her

974| +£khe discharge or transfer ef—+thepatient from the facility,

975 unless such return would be detrimental to the individual

976| potfert. If personal effects are not returned fe—thepatient,
977 the reason must be documented in the clinical record along with
978 the disposition of the clothing and personal effects, which may
979| be given instead to the individual’s patient’s guardian,

980 guardian advocate, or representative. As soon as practicable

981 after an emergency transfer ef—a—patient, the individual’s

982| patientrs clothing and personal effects shall be transferred to
983| the individual’s patient!s new location, together with a copy of

984 the inventory and any amendments, unless an alternate plan is

985 approved by the individual patient, if he or she is able, and by

986| his or her the—patient!s gquardian, guardian advocate, or
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representative.

(7) VOTING IN PUBLIC ELECTIONS.—An individual A—patient who

is eligible to vote according to the laws of the state, and who

has not been declared incompetent to proceed under chapter 916,

has the right to vote in the primary and general elections. The

department shall establish rules to enable such individuals

patients to obtain voter registration forms, applications for
absentee ballots, and absentee ballots.

(8) HABEAS CORPUS.—

(a) At any time, and without notice, an individual a—persen

held for examination in a receiving or treatment facility, or a

relative, friend, guardian, guardian advocate, representative,
or attorney, or the department, on behalf of such individual
persern, may petition for a writ of habeas corpus to question the
cause and legality of such detention and request that the court
order a return to the writ in accordance with chapter 79. Each
individual patient held in a facility shall receive a written
notice of the right to petition for a writ of habeas corpus.

(b) At any time, and without notice, an individual admitted

for mental health treatment a—persen—whe—3ds—apatient in a

receiving or treatment facility, or a relative, friend,
guardian, guardian advocate, representative, or attorney, or the
department, on behalf of such individual persen, may file a

petition in the circuit court in the county where the individual

patient 1s being held alleging that he or she the—patient is

being unjustly denied a right or privilege granted herein or
that a procedure authorized herein is being abused. Upon the
filing of such a petition, the court may shallhave—the

agtheority—te conduct a judicial inquiry and £e issue an an¥y
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order meeded to correct an abuse of the provisions of this part.

(c) The administrator of any receiving or treatment
facility receiving a petition under this subsection shall file
the petition with the clerk of the court on the next court
working day.

(d) A Ne fee may not shald be charged for £he filing ef a
petition under this subsection.

(9) VIOLATIONS.—The department shall report to the Agency
for Health Care Administration any wviolation of the rights or

privileges of individuals patiernts, or of any procedures

provided under this part, by any facility or professional

licensed or regulated by the agency. The agency may +s

agtherized—+te impose any sanction authorized for violation of
this part, based solely on the investigation and findings of the
department.

(10) LIABILITY FOR VIOLATIONS.—Any person who violates or
abuses the any rights or privileges of individuals held for
examination or admitted for mental health treatment patients

provided under by this part is liable for damages as determined

by law. Any person who acts reasonably, in good faith, and

without negligence in compliance with the—previsiens—ef this

part is immune from civil or criminal liability for his or her

actions in connection with the preparation or execution of

petitions, applications, certificates, reports, or other

documents initiating admission to a facility or the

apprehension, detention, transportation, examination, admission,

diagnosis, treatment, or discharge of an individual a—patient to

or from a faClllty. HchVcI, this—section—dees—rot—relieve oY

Nnoeranr Lo~ T2 Sa ] 347 2 £ el N~ o~ ]
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1045 (11) RIGHT TO PARTICIPATE IN TREATMENT AND DISCHARGE
1046 PLANNING.—An individual held for examination or admitted for

1047| mental health treatment Fhe—patient shall have the opportunity

1048 to participate in treatment and discharge planning and shall be
1049| notified in writing of his or her right, upon discharge from the
1050 facility, to seek treatment from the professional or agency of
1051 the individual’s patientl’s choice.

1052 (12) ADVANCE DIRECTIVES.—All receiving and treatment

1053 facilities and other service providers shall provide information

1054 concerning advance directives, and assist individuals who are

1055| competent and willing to complete an advance directive. The

1056| directive may include instructions regarding mental health care.

1057| Receiving and treatment facilities and service providers must

1058 honor the advance directive of an individual admitted to or

1059| served by the facility or provider.
1060 (13)44+2) POSTING OF NOTICE OF RIGHTS oFPAFFENES.—Each

1061 facility shall post a notice, which lists and describes in

1062| Jisting—onddeseribing—3in—the language and terminology that the

1063 individual persens—to—whom—the notice—3Fs—addressed can

1064| understand, of the rights provided in this section. This notice
1065| must shadit include a statement that provisions of the federal
1066| Americans with Disabilities Act apply and the name and telephone
1067 number of a person to contact for further information. The This
1068 notice must shadt+ be posted in a place readily accessible to
1069| patients and in a format easily seen by the individuals served
1070 pettents. The This notice must shaid include the telephone

1071 numbers of the Florida local advocacy council and Advocacy
1072 Center for Persons with Disabilities, Inc.

1073 Section 9. Subsections (1), (2), (3), and (4) of section
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394.4593, Florida Statutes, are amended to read:

394.4593 Sexual misconduct prohibited; reporting required;
penalties.—

(1) As used in this section, the term:

(a) “Employee” includes any paid staff member, volunteer,
or intern of the department; any person under contract with the
department; and any person providing care or support to an
individual a—edient on behalf of the department or its service
providers.

(b) “Sexual activity” means:

1. Fondling the genital area, groin, inner thighs,

buttocks, or breasts of an individual a—persen.

2. The oral, anal, or vaginal penetration by or union with
the sexual organ of another or the anal or vaginal penetration
of another by any other object.

3. Intentionally touching in a lewd or lascivious manner
the breasts, genitals, the genital area, or buttocks, or the

clothing covering them, of an individual =—pe¥rsern, or forcing or

enticing an individual a—persern to touch the perpetrator.

4., Intentionally masturbating in the presence of another
person.
5. Intentionally exposing the genitals in a lewd or

lascivious manner in the presence of another individual persern.

6. Intentionally committing any other sexual act that does
not involve actual physical or sexual contact with another

individual #£he—vietim, including, but not limited to,

sadomasochistic abuse, sexual bestiality, or the simulation of
any act involving sexual activity in the presence of the

individual a—wietim.
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(c) “Sexual misconduct” means any sexual activity between

an employee and an individual held for examination or admitted

for mental health treatment a—patient, regardless of the consent

of that individual £he—patient. The term does not include an act

done for a bona fide medical purpose or an internal search
conducted in the lawful performance of duty by an employee.
(2) An employee who engages in sexual misconduct with an
individual a—patient who:
(a) Is in the custody of the department; or

(b) Resides in a receiving facility or a treatment

facility—as—+thoese—terms—are—definedin—s-—394-455,

commits a felony of the second degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084. An employee may be found
guilty of violating this subsection without having committed the
crime of sexual battery.

(3) The consent of an individual held for examination or

admitted for treatment £he—patient to the sexual activity is not

a defense to prosecution under this section.
(4) This section does not apply to an employee who:

(a) Is legally married to the individual patient; or

(b) Has no reason to believe that the person with whom the

employee engaged in sexual misconduct is an individual a—patient

receiving services as described in subsection (2).
Section 10. Section 394.4595, Florida Statutes, is amended
to read:

394.4595 Florida statewide and local advocacy council

couneils; access te—patients—andreecords.—Any facility

designated by the department as a receiving or treatment
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1132| facility must allow access to any individual held for

1133| examination or admitted for mental health treatment patient and

1134 his or her £he clinical and legal records ef any patient

i
1135 admttredpursgant—fteo—the provisreons—oef+this—aet by members of

1136 the Florida statewide and local advocacy councils.

1137 Section 11. Section 394.4597, Florida Statutes, 1s amended
1138 to read:
1139 394.4597 Persons to be notified; appointment of a patientls

1140 representative.—
1141 (1) VOLUNTARY ADMISSION PAFIENTES.—At the time an individual
1142| a—patient is voluntarily admitted to a receiving or treatment

1143| facility, the identity and contact information of the & person
1144 to be notified in case of an emergency shall be entered in the
1145| patient’s clinical record.

1146 (2) INVOLUNTARY ADMISSION PAFFENES.—

1147 42> At the time an individual a—patient is admitted to a

1148 facility for involuntary examination or placement, or when a
1149| petition for involuntary placement is filed, the names,

1150 addresses, and telephone numbers of the individual’s patientls

1151| guardian or guardian advocate, or representative if he or she

1152 the—patient has no guardian or guardian advocate, health care

1153 surrogate, and thepatient’s attorney shall be entered in the
1154| patient’s clinical record.
1155 (a)4e> If the individual patient has no guardian or

1156| guardian advocate, he or she £he—patient shall be asked to

1157 designate a representative. If the individual patient is unable

1158 or unwilling to designate a representative, the facility shall
1159 select a representative.

1160 (b) 4> The individual patiernt shall be consulted with
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regard to the selection of a representative by the receiving or

treatment facility and may shait—have—awthority—te request that
the any—suweh representative be replaced.

(c)He» If When the receiving or treatment facility selects
a representative, first preference shall be given to a health
care surrogate, i1f one has been previously selected by—the

pattent. If the individual patient has not previously selected a

health care surrogate, the selection, except for good cause
documented in the patient’s clinical record, shall be made from
the following list in the order of listing:
1. The individual’s patient’ls spouse.
An adult child of the individual patient.

The adult next of kin of the individual patient.
An adult friend of the individual patiernt.

2
3. A parent of the individual patient.
4
5

6. The appropriate Florida local advocacy council as
provided in s. 402.166.
(d)4e)> A licensed professional providing services to the

individual patfent under this part, an employee of a facility
providing direct services to the individual patient under this

part, a department employee, a person providing other

substantial services to the individual patient in a professional

or business capacity, or a creditor of the individual may

patient——shatd not be appointed as the patientls representative.

(e) The representative selected by the individual or

designated by the facility has the right, authority, and

responsibility to:

1. Receive notice of the individual’s admission;

2. Receive notice of proceedings affecting the individual;
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1190 3. Have immediate access to the individual unless such

1191 access 1s documented to be detrimental to the individual;

1192 4. Receive notice of any restriction of the individual’s

1193 right to communicate or receive visitors;

1194 5. Receive a copy of the inventory of personal effects upon

1195| the individual’s admission and to request an amendment to the

1196| inventory at any time;

1197 6. Receive disposition of the individual’s clothing and

1198 personal effects if not returned to the individual, or to

1199 approve an alternate plan;

1200 7. Petition on behalf of the individual for a writ of

1201 habeas corpus to question the cause and legality of the

1202| individual’s detention or to allege that the individual is being

1203| unjustly denied a right or privilege granted herein, or that a

1204| procedure authorized herein is being abused;

1205 8. Apply for a change of venue for the individual’s

1206| involuntary placement hearing for the convenience of the parties

1207 Oor witnesses or because of the individual’s condition;

1208 9. Receive written notice of any restriction of the

1209| individual’s right to inspect his or her clinical record;

1210 10. Receive notice of the release of the individual from a

1211 receiving facility where an involuntary examination was

1212| performed;

1213 11. Receive a copy of any petition for the individual’s

1214 involuntary placement filed with the court; and

1215 12. Be informed by the court of the individual’s right to

1216| an independent expert evaluation pursuant to involuntary

1217| placement procedures.

1218 Section 12. Section 394.4598, Florida Statutes, is amended
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1219 to read:
1220 394.4598 Guardian advocate.—
1221 (1) The administrator may petition the court for the

1222 appointment of a guardian advocate based upon the opinion of a

1223| psychiatrist that an individual held for examination or admitted

1224 for mental health treatment £he—patient is incompetent to

1225 consent to treatment. If the court finds that the individual =

1226| patient 1s incompetent to consent to treatment and has not been
1227 adjudicated incapacitated and a guardian having with—the

1228 authority to consent to mental health treatment has not been

1229| appointed, it shall appoint a guardian advocate. The individual

1230| patient has the right to have an attorney represent him or her
1231 at the hearing. If the individual pe¥ser is indigent, the court

1232 shall appoint the office of the public defender to represent him
1233 or her at the hearing. The individual patient has the right to

1234 testify, cross-examine witnesses, and present witnesses. The
1235| proceeding must shatd be recorded either electronically or

1236| stenographically, and testimony shall be previded under oath.
1237| One of the professionals authorized to give an opinion in

1238 support of a petition for involuntary placement, as described in
1239 s. 394.4655 or s. 394.467, must testify. The A guardian advocate
1240| must meet the qualifications of a guardian pursuant to eentained

1241 4» part IV of chapter 744.7—execept—that A professional providing

1242 services to the individual under =xefe

red—to—irn this part, an

s

1243 employee of the facility providing direct services to the

1244 individual patient—under—thispart, a departmental employee, a
1245 facility administrator, or a member of the Florida local

1246 advocacy council may shalit not be appointed. A person who is

1247 appointed as a guardian advocate must agree to the appointment.
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(2) A facility requesting appointment of a guardian
advocate must, prior to the appointment, provide the prospective

guardian advocate with information concerning abewt the duties

and responsibilities of guardian advocates, including £he
information about the ethics of medical decisionmaking. Before
asking a guardian advocate to give consent to treatment for an
individual held for examination or admitted for mental health
treatment a—patient, the facility must shadd provide teo—the
guardian—adveeate sufficient information so that the guardian

advocate can decide whether to give express and informed consent

to the treatment, including information that the treatment is

essential to the care of the individual patient, and that the

treatment does not present an unreasonable risk of serious,
hazardous, or irreversible side effects. Before giving consent
to treatment, the guardian advocate must meet and talk with the
individual patient and the individual’s patient’s physician
face-to-face in—persen, 1if at—atd+ possible, and by telephone, if

not. The guardian advocate shall make every effort to make the

mental health care decision that he or she believes the

individual would have made under the circumstances i1f the

individual were capable of making such decision. The decision of

the guardian advocate may be reviewed by the court, upon
petition of the individual’s patient’s attorney or;—the
patientls family+ or the facility administrator.

(3) Before Prier—+te a guardian advocate may exercise

exereising his or her authority, the guardian advocate must

complete shalt—attend a training course approved by the court.
The This training course, of not less than 4 hours, must

include, at minimum, information concerning individual akbeuwt—the
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1277 patient rights, psychotropic medications, diagnosis of mental
1278 illness, the ethics of medical decisionmaking, and duties of

1279| guardian advocates. This training course shall take the place of

1280 the training required for guardians appointed under pursvant—te
1281 chapter 744.
1282 (4) The information provided te—be——suppltied to prospective

1283| guardian advocates before prier—+te their appointment and the
1284 training course for guardian advocates must be developed and

1285 completed through a course developed by the department and

1286 approved by the chief judge of the circuit court ard—tauvghtby—a

1287 At S~ A A A v a5 g A Corrrt oo~z A rexarnad oot d Ao oty
CoOoTTocapPpPptoveo— O Satit T Zat=ott. O T aopPP T oV eEC— O oo 2o oS Ity

1288 1T~ it o Nt 1 ama A+ o 130 2
T T oGt Ooc arC— O T c SO O —COoftratt—

1289
1290 Fleorida—Bar+ The court may—inp—its—diseretiony waive some or all

1291 of the training requirements for guardian advocates or impose
1292 additional requirements. The court shall make its decision on a
1293 case-by-case basis and, in making its decision, shall consider
1294 the experience and education of the guardian advocate, the

1295 duties assigned to the guardian advocate, and the needs of the

1296 individual whom the guardian advocate represents patiernt.

1297 (5) In selecting a guardian advocate, the court shall give
1298| preference to a health care surrogate, if one has already been

1299| designated by the individual held for examination or admitted

1300 for mental health treatment patient. If the individual patient

1301 has not previously selected a health care surrogate, except for
1302 good cause documented in the court record, the selection shall
1303| be made from the following list in the order of listing:

1304 (a) The individual’s patientls spouse.

1305 (b) An adult child of the individual patient.

Page 45 of 116
CODING: Words strieken are deletions; words underlined are additions.




1306
1307
1308
1309
1310
1311
1312
1313
1314
1315
1316
1317
1318
1319
1320
1321
1322
1323
1324
1325
1326
1327
1328
1329
1330
1331
1332
1333
1334

Florida Senate - 2010 SB 2678

10-00842D-10 20102678
(c) A parent of the individual petient.
(d) The adult next of kin of the individual patiernt.
)
)

(e) An adult friend of the individual patient.

(f
advocate for the individual patient.

An adult trained and willing to serve as guardian

(6) If a guardian having with—+the authority to consent to
medical treatment has not already been appointed, or if the
individual held for examination or admitted for mental health

treatment patient has not already designated a health care

surrogate, the court may authorize the guardian advocate to
consent to medical treatment, as well as mental health
treatment. Unless otherwise limited by the court, a guardian
advocate that has with authority to consent to medical treatment
shall have the same authority to make health care decisions and
be subject to the same restrictions as a proxy appointed under

part IV of chapter 765. Unless the guardian advocate has sought
and received express court approval in—preceeding secparate—from

+ 1 oo A1 e + o o oannmi A+ ne £ +1 o+ 2 ni +
I t/J_U\_/\_,\_,\A._LJ.J.\j |y A\ 5\ WI U, W iy § i S 0 B W) [SP wy \_/Ulllt/\_ak.,\_all\_/\_, o (S i ) t/uk.,_L\_,J.J.L., [y
consent—tomediecal—ftreatment, the guardian advocate may not
consent to:

Abortion.

Sterilization.

(
(
(
( Psychosurgery.
(

)
)
) Electroconvulsive treatment.
)
)

® O Q O W

Experimental treatments that have not been approved by
a federally approved institutional review board in accordance

with 45 C.F.R. part 46 or 21 C.F.R. part 56.

The court shall muést base its decision on evidence that the
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1335 treatment or procedure is essential to the care of the
1336| individual patiernt and that the treatment does not present an
1337 unreasonable risk of serious, hazardous, or irreversible side
1338 effects. The court shall follow the procedures set forth in
1339 subsection (1) of this section.
1340 (7) The guardian advocate shall be discharged when the
1341 individual whom he or she represents patient is discharged from
1342| an order for involuntary outpatient ptaecemernt or inveluntary
1343 inpatient placement or when the individual patient is

1344 transferred from involuntary to voluntary status. The court er—=

1345| hearing—offiecer shall consider the competence of the individual

1346| patient pursuant to subsection (1) and may consider an
1347 involuntarily placed individual’s patientls competence to

1348 consent to treatment at any hearing. Upon sufficient evidence,

1349| the court may restore, or the magistrate hearing—eofficer may

1350 recommend that the court restore, the individual’s patientls

1351 competence. A copy of the order restoring competence or the
1352 certificate of discharge containing the restoration of

1353 competence shall be provided to the individual patiernt and the

1354| guardian advocate.

1355 Section 13. Section 394.4599, Florida Statutes, is amended
1356| to read:

1357 394.4599 Notice.—

1358 (1) VOLUNTARY ADMISSION PAFTFENES.—Notice of an individual’s

1359| =& voluntary patientfs admission shall emlsy be given only at the

1360 individual’s request ef—the—patient, except that in an

1361 emergency, notice shall be given as determined by the facility.
1362 (2) INVOLUNTARY ADMISSION PAFTIENTES.—
1363 (a) If notice of involuntary admission Whemever—metiece is
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1364 required to be given uwrder—thispart, such notice shall be given
1365| to the individual admitted patient and his or her thepatientl!s

1366| guardian, guardian advocate, attorney, and representative.

1367 1. If When notice 1s required to be given to an individual
1368| a—patient, it shall be given both orally and in writing, in the
1369| language and terminology that the individual patient can

1370 understand, and, if needed, the facility shall provide an
1371| interpreter for the individual patient.

1372 2. Notice to an individual’s a—patient’s guardian, guardian

1373 advocate, health care surrogate or proxy, attorney, and

1374 representative shall be given by HaitedStates mait and by

1375| registered er—eertified mail with the receipts attached to the

1376| patient!’s clinical record. Hand delivery by a facility employee

1377| may be used as an alternative, with delivery documented in the
1378 clinical record. If notice is given by a state attorney or an
1379 attorney for the department, a certificate of service is shald
1380| ke sufficient to document service.

1381 (b) A receiving facility shall give prompt notice of the
1382 whereabouts of an individual a—patient who is being

1383 involuntarily held for examination to the individual’s guardian

1384 or representative, by telephone or in person within 24 hours

1385 after the individual’s patient’s arrival at the facility—untess

1386 + 1 Battent woaceeaob o bl PN S I = R S PPN N mad Contact
T tJul—.LClll— J_C\-iLACQl—Q CTITTOCT T ITOoO C I T T T CITUIT 1T T »

1387 attempts must shaldt be documented in the individual’s patientls

1388 clinical record and shall begin as soon as reasonably possible

1389 after the individual’s patient’s arrival. Notice that an

g

B

1390 individual is being involuntarily held must a—patient—3s

hatdt be given to the Florida

[0)]

1391 B O R RPN (N [T + 2
OOl T T T o IT _LLIVU_LLALIL,()._L_Y tJ().L,_LCll

1392 local advocacy council by me—3dater—than the next working day
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after the individual patient is admitted.

(c) The written notice of the filing of the petition for
the involuntary placement of an individual being held must

include eentain the following:

1. Notice that the petition has been filed with the circuit
court in the county in which the individual patiernt is

hospitalized and the court’s address ef—suveheourt.

2. Notice that the office of the public defender has been
appointed to represent the individual patient in the proceeding,
if the individual patient is not otherwise represented by

counsel.

3. The date, time, and place of the hearing and the name of
each examining expert and every other person expected to testify
in support of continued detention.

4. Notice that the individual patiernt, the individual’s

patient!s guardian or representative, or the administrator may
apply for a change of venue for the convenience of the parties
or witnesses or because of the individual’s condition ef—the
patient.

5. Notice that the individual patiernt is entitled to an

independent expert examination and, if the individual patient

cannot afford such am examination, that the court will provide
for one.

(d) A treatment facility shall provide notice of an

ar

individual’s a—%pa

fent!s involuntary admission on the next

regular working day after the individual’s patientls arrival at
the facility.
(e) If an individual Whenr—apatient is to be transferred

from one facility to another, notice shall be given by the
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1422 facility where the individual patient is located before prier—+teo
1423 the transfer.
1424 Section 14. Section 394.460, Florida Statutes, is repealed.
1425 Section 15. Section 394.461, Florida Statutes, i1s amended
1426 to read:

1427 394.461 Designation of receiving and treatment facilities.—

1428| The department may is—awthorized—te designate and monitor

1429| receiving facilities and treatment facilities and may suspend or
1430| withdraw such designation for failure to comply with this part
1431 and rules adopted under this part. Only governmental facilities,

1432 and others Ynatess designated by the department, may faeitities

1433| are—meot—permitted—te hold or treat individuals on an involuntary

1434| Dbasis potients—under this part.

1435 (1) RECEIVING FACILITY.—The department may designate any
1436| eommunity—faeilityas—a reeceivingfaeitity—Anyother facility

1437| within the state, including a private facility, as a receiving
A

1438 facility 1f er—afederat—faocility—mavy e so—desigrated Py —the
1439| department—provided—+that such designation is agreed to by the

1440| governing body or authority of the facility.
1441 (2) TREATMENT FACILITY.—The department may designate any

1442 state-owned, state-operated, or state-supported facility as a

1443 state treatment facility. An individual may A—eivil—patient

1444| shalt not be admitted to a civil state treatment facility

1445| without previously undergoing a transfer evaluation. Before a
1446 court hearing for involuntary placement in a state treatment
1447 facility, the court shall receive and consider the information
1448 documented in the transfer evaluation. Any other facility,
1449 including a private facility or a federal facility, may be

1450 designated as a treatment facility by the department ifs
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provided—that such designation is agreed to by the appropriate
governing body or authority of the facility.

(3) GOVERNMENTAL FACILITIES.—Governmental facilities may

provide voluntary and involuntary mental health examination and

treatment for individuals in their care and custody and must

protect the rights of these individuals, pursuant to this part.

(4)43> PRIVATE FACILITIES.—Private facilities designated as
receiving and treatment facilities by the department may provide
examination and treatment of individuals on an ef involuntary or

patients—as—weldl—as voluntary basis patients, and—are subject

to a++ the provisions of this part.
(5)+4)> REPORT.—
(a) A facility designated as a pubtie receiving or

treatment facility under this section shall annually report +e
the—department—on—an—annyat—Pasis the following data to the
department, unless such these data are currently being submitted
to the Agency for Health Care Administration:

1. Number of licensed beds by payor class.

2. Number of contract days by payor class.

3. Number of persons served admissiens by payor class and

diagnoses.

4. Number of bed days by payor class.

5. Average length of stay by payor class.

6. Total revenues by payor class.

(b) For the purposes of this subsection, “payor class”
means Medicar